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Legislative Council Panel on Constitutional Affairs

Relationship between the Executive Authorities and the Legislature

Introduction

This paper provides relevant information on the relationship
between the executive authorities and the legidature for Members
reference.

Relationship between the executive authorities and the legislature

2. Under the framework of the Basic Law, the executive authorities
and the legidlature are constituted through two different routes. According
to the constitutional arrangements, the executive authorities and the
legislature exercise their respective functions, complement each other,
and operate with due checks and balances.

3. According to the design of the Basic Law, the Chief Executive
(“CE”) is the head of the Hong Kong Special Administrative Region
("“HKSAR”), and the politica structure is an executive-led system. The
more important relevant provisions in the Basic Law include the
following:

(@) the CE shall be the head of the HKSAR (Article 43 of the
Basic Law);

(b) the CE is a the same time the head of the HKSAR
Government (i.e. the executive authorities) (Article 60 of the
Basic Law);

(c) the CE is responsible for the implementation of the Basic
Law (Article 48 of the Basic Law);

(d) the CE leads the government of the Region, decides on
government policies, issues executive orders, nominates and
reports to the Central People’'s Government (CPG) for the
appointment of principal officias and recommends to the
CPG the removal of them, and conducts, on behalf of the
HKSAR, externa affairs and other affairs as authorised by
the Central Authorities, etc (Article 48 of the Basic Law);



(e) the CE leads the Government of the HKSAR to exercise
relevant powers and functions, which include formulating
and implementing policies, conducting administrative affairs,
drawing up and introducing budgets, drafting and
introducing bills, motions and subordinate legidation
(Article 62 of the Basic Law);

(f) the land and natura resources within the HKSAR shall be
state property. The Government of the HKSAR shall be
responsible for their management, use and development and
for their lease or grant to individuals, legal persons or
organisations for use or development. The revenues derived
therefrom shall be exclusively at the disposal of the
government of the Region (Article 7 of the Basic Law);

(g) the CE plays an important role in the legidative process,
including the signing of bills and the promulgation of laws
(Articles 48 and 76 of the Basic Law), as well as other
relevant provisions (Articles 49, 50 and 51 of the Basic
Law);

(h) Members of the Legidative Council (*LegCo”’) may not
introduce bills relating to public expenditure or politica
structure or the operation of the government. The written
consent of the CE shall be required before bills relating to
government policies are introduced by members (Article 74
of the Basic Law).

4. The powers and functions of LegCo are clearly stipulated in
Article 73 of the Basic Law: to enact, amend or repeal laws in accordance
with the provisions of the Basic Law and legal procedures, to examine
and approve budgets introduced by the government, to approve taxation
and public expenditure, to receive and debate the policy addresses of the
CE, to raise questions on the work of the government, to debate any issue
concerning public interests, and to receive and handle complaints from
Hong Kong residents, etc.

5. On the other hand, Article 64 of the Basic Law stipulates that the
Government of the HKSAR must abide by the law and be accountable to
the LegCo of the Region: it shall implement laws passed by the Council
and already in force; it shall present regular policy addresses to the
Council; it shall answer questions raised by members of the Council; and
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it shall obtain approva from the Council for taxation and public
expenditure.

6. According to the above Basic Law provisions, whilst the
executive authorities and the legislature have their respective functions
and powers, they should complement each other, and operate with due
checks and balances. The bills and budgets proposed by the Government
of the HKSAR must be examined and approved by LegCo before they are
implemented. The executive authorities and the legidature play their
respective roles.

7. On 15 January 2005, the Secretary for Constitutional Affairs, a
member of the Constitutional Development Task Force, attended the
meeting of the LegCo Panel on Constitutional Affairsto listen to views of
the deputations on the issue of the relationship between the executive
authorities and the legidlature (relevant meeting notes can be referred to
L C Paper CB(2)1166/04-05).

8. Currently, the Commission on Strategic Development (“the
Commission”) is having substantive discussion on possible models for
selecting the CE and for forming LegCo. In its previous discussion on the
principles and concepts relating to universal suffrage, the Commission
recognized that an executive-led system was an important principle
underlying the political structure of the HKSAR, and that the relationship
between the executive authorities and the legislature should be one of
mutual regulation and coordination (please refer to paragraphs 12-13 of
L C Paper CB(2)519/05-06(01)). On the issue of the relationship between
the executive authorities and the legidature, some members of the
Commission, as well as various individuals and organizations, have put
forth their views. The relevant submissions are provided at Annexes 1-16
for Members' reference.

Constitutional Affairs Bureau
January 2007
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Extract from the submission provided by
Hong Kong Democratic Foundation “The Hong Kong We Want:
The Political System You Design from Today to 2047”
on 16.8.2006

2. The Legistative Council

The most controversial stipulation in the Basic Law with regard to the composition of
the Legislative Council is Article 68, which states that “the ultimate aim is the
election of all the members of the Legislative Council by universal suffrage.” Without
a concrete timetable of democratization, direct election of the entire LegCo is

constantly a bone of political contention in the HKSAR.

Structural Reforms

(a) Option 1: Increasing the Members of Directly Elected Members and Functional

Constituency Members Proportionatelv

In 2005, the HKSAR government’s proposal of widening the LegCo composition
from 60 members to 70 failed to obtain two-thirds majority support of the legislators.
The proposal intended to allow 5 new members returned from District Councils and
the other five returned from direct elections. Apparently, the proposal was a
progressive one. Unfortunately, due to insufficient time and inadequate dialogue
between the HKSAR Government and the political opposition, the proposal became
abortive. The implication is that any further reform of the LegCo will be very
difficult.

This proposal can surely be reconsidered in the future with better explanation and
promotion on the part of the HKSAR Government. Although critics see this proposal
of increasing the number of directly-clected members and functional constituency
members as a stagnant democratizing formula, it does represent a very small step

toward democratization of the legislature.

(b) Option 2: Adopting Two Houses with a Fullv Directly-Elected Lower House

To break the current political cid-de-sac regarding LegCo’s composition, this paper
will propose a bicameral system suitable for both the HKSAR and the PRC.
Arguably, a bicameral system with two chambers—the upper and lower ones—will
on the one hand maintain an executive-dominant system and on the other hand
achieve the objective of having a legislature fully directly elected. The next section

will provide further justifications for the proposed bicameral model.

(c) Option 3: Reforming the Functional Constituencies
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While the enlargement in the number of LegCo members became abortive in 2005,
reform of the functional constituencies can perhaps be deepened. The ways in which
functional representatives are elected can be democratized further. including (1) the
possibility of widening the franchise of electors eligible to vote for their functional
representatives, (2) the enlarzement of the number of electors beyond those executive
committee members in corporate organizations eligible to vote in functional
constituencies elections, and (3) the consideration of co-opting new functional groups,
particularly women groups. ethnic minorities and youth organizations that are
relatively under-represented in the existing LegCo or (4) transforming the exisling
functional constituencies into a smaller number of multi-seat constituencies to reduce
the likelihood of uncontested seats, provide functional constituency voters with
broader candidate choice and better facilitate political party participation in the

functional constituencies.

(d) Option 4: Abolishing Functional Constituencies

The eventual abolition abolishing functional constituencies is required by the Basic
Law, vet has become extremely controversial in the HKSAR. given their nature of
protecting the vested interests of various groups, ranging from business organizations
to labor groups. However, as will be propased in the next section, having a bicameral
system with an upper house protective of the interest of the business sector will
arguably maintain the general political status quo in Hong Kong while maximizing
the available space for the direct election of the entire legislature. Hence, the option of
abolishing the functional constituencies will perhaps be politically acceptable 1o the

vested interest groups in the event that a bicameral system is adopled.

(e) Option_5: Maintaining the Number of leoislative Councilors as 60 but fully

democratizing the election of functional constituency representatives

A final democratizing model for Hong Kong's Legislative Council is to maintain the
existing way of 30 directly elected representatives through  geographical
constituencies while democratizing the elections of the functional constituency
representatives to the fullest extent. This means that functional constituency groups
can nominate representatives to run in territory-wide direct elections. They can put
forward candidates to participate in functional constituency sectors, such as education,
law, commerce, accounting, and other existing professions as stipulated in the Basic
Law. However, after the nomination process. the candidates will compete in terrilory
wide elections in which each citizen will have two votes, one voting for a

representative in his or her geographical constituency and the other voting for another
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representative in his or her occupational sector. In this way, democratization of the
entire Legislative Council will be in conformity with the principle of achieving
universal suffrage for the whole legislative body. While functional constituencies will

be maintained, their electoral method will be democratized to the fullest extent.

Process Enhancements

(2) Constantly Reviewing and Increasing the Number of Lesislators in Lioht of

Population Changes

However, the people of Hong Kong will have to decide whether they would like to
see a larger legislative chamber with more representatives articulating their interest.
As the population of Hong Kong is gradually increasing, it will be necessary for the
HKSAR Government to constantly review the proportion of LegCo members to the
entire population. Some adjustments will perhaps be necessary to reflect demographic
changes. Those constituencies that deserve to have more directly elected members
will have to be revamped and expanded, while the implications for the number of
functional constituency members will also have to be taken into consideration.

(b} Reforming the Legislative Council’s Scrutinizing Capacity

In the medium term, the LegCo will still be an evolving institution in which several
reform areas can be considered to enhance its scrutinizing capacity.

(c) Reviewing the Passage of Private Member’s Bills (Article 74 of the Basic Law)

First, the process of private member’s bills, which require a simple majority vote of
each of the two groups of members present: members returned by functional
constituencies and those returned by geographical constituencies through direct
elections (Annex Il of the Basic Law), can be reviewed. While not many legislators
have advocated a change to this voting procedure, a few have expressed their
reservations about the power and discretion of the LegCo President in determining
whether their bills can be initiated. According to Article 74, LegCo members “may
introduce bills in accordance with the provisions of this Law and legal procedures.
Bills which do not relate to public expenditure or political structure or the operation of
the government may be introduced individually or jointly by members of the Council.
The written consent of the Chief Executive shall be required before bills relating to
government polices are introduced.” By convention, the LegCo President decides
whether such private member's bills are related to public expenditure or political

structure or the operation of the government—wordings that are ambiguous and can

46



be interpreted very broadly. From this perspective, any review of the private
member’s bills in LegCo should reconsider the ambiguous wordings and determine
whether more concrete guidelines can be advanced to decide bills that “are related to

public expenditure or political structure or the operation of the government.”

{d) Setting Up LegCo’s Standing Committees Parallel to Ministerial Portfolios

Second, to empower LegCo and to ensure its monitoring role vis-a-vis the executive
branch, the LegCo can reconsider an idea floated in the 1990s that standing
committees parallel to governmental secretaries could be established. In light of the
establishment of the POAS in July 2002, the LegCo can reformulate the idea of
setting up standing committees that correspond to the ministerial portfolios of the
POAS. In this way, a better checks and balance system can be instituted.

(e)_Harmonizing Executive-Legislative Relations through Formal and Informal

Meetings

Ideally the ExCo can harmonize its relationships with the LegCo. In fact, such
harmonization process can take the form of not only reinstituting a body similar to the
former UMELCO but also conventionalizing the existing communication channels. It
is common that ExCo members meet LegCo members in various occasions, such as
informal and formal gatherings. Nevertheless, regular meetings between ExCo and
LegCo members, between Principal Officials and LegCo members should ideally be
held so that better communications will hopefully bridge any political gap between
the executive and the legislative branches.

(H) Consolidating the Constitutional Conventions in LegCo

The LegCo’s scrutinizing capability can be enhanced through the consolidation of
some existing conventions adopted in the legislative chamber. These conventions
governing the LegCo include (1) the good practice of the LegCo President to explain
in black and white why he or she disallows a private member’s bill to be initiated, (2}
the convention of government officials attending LegCo meetings and giving
testimony before legislators, (3) the convention of the Chief Executive’s question and
answer sessions that are regularly held in LegCo. and (4) the convention of
government officials communicating with legislators on various matters pertaining to
bills and policies. These conventions are extremely important to the healthy and
successful operation of the LegCo.

(g2) Each Elected Leng Members Nominating an Ad Hoc Member to Work in LesCo
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One neglected area of reform in LegCo is the possibility of nominating ad hoc LegCo
members to assist elected legislators. At the level of District Councils, ad hoc
members have been injected into these advisory bodies since their inception. These ad
hoc members play a critical role in alleviating the work load of the elected and
appointed District Councilors. So far, surprisingly. litile discussion has been
engendered to consider the likelihood of each LegCo member nominating one
assistant as ad hoc members, who may not have voting rights as with the elected
legislators. In some District Councils. the number of ad hoc members is restricted in
such a way that they cannot outvote the elected and appointed colleagues in a
sub-committee. This practice of having ad hoc members working at the District
Councils level remains quite successful. In order to train political talents and leaders
in the HKSAR, the idea of injecting ad hoc members without voting rights, or with
limited voting rights, should be considered by the LegCo. It is important to note that
allowing each legislator to nominate one ad hoc member will by no means upset the
current functioning of the legislative chamber. Instead, with proper restrictions, such
as limiting the number of ad hoc members in LegCo’s panels and perhaps limiting
their voting rights as well, ad hoc members will be able to assist LegCo and reduce
the tremendous workload on their elected colleagues. In short, the idea of nominating
an ad hoc member by each elected legislators can be considered, although the LegCo

can discuss the voting power and limitations of ad hoc members in the future,
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Extract from Mrs Regina Ip’s Annex 16

“Hong Kong: A Case Study in Democratic Development
in Transitional Societies”

Chapter IV

Conditions Making for Democracy in Hong Kong and Some Key Issues

Conditions Making for Democracy in Hong Kong

At the time of its publication in October 1992, public attention focused on the
way the electoral proposals in the Patten package. attempted to force the pace of
dernocratic development in Hong Kong, and the political storm which his proposals
unleashed. Yet there were other things on the mind of Mr. Patten than electoral reform. A
seasoned politician well versed in parliamentary institutions and politics, Mr. Patten's
Policy Address broached two issues fundamental to the successful implementation of
representative dernocracy in Hong Kong: what are the conditions making for democracy
and what kind of representative systern should be devised that would strike a balance
between popular participation (rule by the people, a§ the Greek root of the term
democracy suggests) and efficient government? 1t is a pity that public preoccupation with
the electoral dispute overshadowed the importance of these two key issues, and that time
did not allow Mr. Patten and his experienced British team time to develop solutions.

Mr. Patten raised at the outset the question of whether Hong Kong was ready for
democracy, having regard to “Hong Kong's obvious sophistication and maturity, whether
measured in terms of economic achievement, educational standards, or any other index of

development.”'” The relationship between economic development and democracy is a

13 Hong Kong Legislative Council, 7 October 1992 (Hansard), 39.
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subject of extensive debates in the West, starting with Seymour Martin Lipset’s seminal
essay “Some Social Requisites of Democracy: Economic Development and Political
Legitimacy™ in 1959. In his article “Economic Development and Democracy
Reconsidered” published in American Behavioral Scientist in 1992, Larry Diamond
points out that since Lipset’s essay, a vast amount of quantitative studies on the
relationship between democracy and many different dimensions of socioeconomic
development have found a positive relationship.]4 The relationship between democracy
and socioeconomic development is even stronger if the Human Development Index
(HD1I), a measure developed by the United Nations Development Program (UNDP) to
measure a country’s mean level of “human development” or physical quality of life, is
used as the development indicator." It is interesting to note that in the Human
Development Report 2005 published by the UNDP, Hong Kong is ranked 22" in the
group of “High Human Development” countries or territories while Singapore is ranked
25" (See Appendix.) Hong Kong and Singapore are the only two economies regarded
as “non-democratic” by western scholars. Singapore is commonly regarded by western
scholars as “not democratic™ because of its lack of competitive elections, while Hong

Kong’s awkward start in democratic development is mainly due to its colonial legacy.

% American Behavioral Scientist, Vol. 35 No. 4/5, March/June 1992, 450-499.

"> The UNDP defines the HDI as a summary measure of three dimensions of human
development: leading long and healthy life, measured by life expectancy at birth; being
knowledgeable, measured by literacy and school enrolment; and having a decent standard
of living, measured by GDP per capita (PPP USS$).
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It would be useful to examine the various indicators of development used by the scholars
who undertook the studies to determine to what extent Hong Kong is ready for
democratic development.

The key variables adopted by the scholars include the following: national wealth
as measured by per capita national income, industrialization, urbanization and education
(Coleman 1960); communication development (Cutright 1963); participation and
freedom of the press (Jackman 1973); and ethnic pluralism, the percentage of population
that is Protestant, prior history as a British colony, and recent passage to nationhood
(Bollen and Jackman 1985). Regarding the importance attached to the percentage of
population that is Protestant, scholars such as Huntington have argued that Protestantism
encouraged democracy by its emphasis on the dignity of the individual and the separation
between the church and state.'® On all these counts, Hong Kong stands out as an
eminently suitable candidate for democratization, by virtue of it being an urbanized, post-
industrial society without any sharp ethnic, linguistic or religious divisions; the presence
of a substantial and sophisticated middle class; a vibrant free press; strong Protestant
influence and rule of law as part of the British heritage; and its position as a Special
Administrative Region of China, giving Hong Kong people the new-found opportunity to
rule themselves.

An examination of the historical and socioeconomic processes brought about by

16 Samuel Huntington, The Third Wave (Oklahoma: University of Oklahoma Press,
Norman, 1991), 72 -85.
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economic development however shows Hong Kong to be lacking or lagging in some
respects. Take, for example, the question of Hong Kong’s political culture. Lipset was
one of the first to point out that a higher level of education, which would foster a more
tolerant, moderate, and restrained political culture, would help to moderate conflict and
encourage the citizens to adopt a more informed and rational attitude toward political
participation.]7 Almond and Verba, in their comparative study of the political culture
conducive to democratic development in Civic Culture, emphasize the importance of
fostering “a balanced political culture in which political activity, involvement, and
rationality exist but are balanced by passivity, traditionality, and commitment to

parochial values.”'®

Unfortunately, since the onset of direct elections to the legislature in
1991, politics in Hong Kong have been marked by a preponderance of public vituperation,
a coarsening of the political rhetoric, intolerance of opposing views, rigidity and
shallowness of policy positions, and the adoption of zero-sum tactics of outbidding and
the politics of personal destruction. An explanation which has been advanced is the deep-
seated frustration on the part of democracy advocates with the lack of prospect of direct
elections that would open up channels to the highest positions of power. Be that as it may,
democratization in Hong Kong would benefit from the nurturing of a political culture
which encourages greater tolerance, inclusion, mutual trust and accommodation. This is

an important factor to be taken into account in designing Hong’s democratic

infrastructure.

7 Lipset, Political Man: The Social Bases of Politics (Baltimore, Maryland: the Johns
Hopking University Press, 1981), 338-40).
18 Civic Culture (Boston and Toronto: Little, Brown and Company, 1965), 30.
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Key Issues of Democratic Development

In his 1992 LegCo Policy Address, Mr. Patten also raised another key issue of
democratic development: to what extent and how can one balance popular participation
against efficiency and effectiveness of governance? The quotation from Isaiah Berlin
cited by Mr. Patten — “the promotion of social justice and liberty does not necessarily
mean the end of all efficient government; that power and order are not identical with a
straitjacket of doctrine, whether economic or political; that it is possible to reconcile
individual liberty — a loose texture of society — with the indispensable minimum of
organising and authority” — largely neglected by the Hong Kong audience at that time,
encapsulates the inherent tension between popular participation and efficient and
authoritative government, and between individual liberty and social order. Mr. Patten
was clearly aware of the tension between these opposing forces and the need to strike a
balance, but in his haste to broaden public participation he put into effect a model of
government that was to cause severe governance problems for the HKG. Mr. Patten
declared, “My intention is to ensure that we have vigorous and effective executive-led
government that is properly accountable to this Legislative Council.” In this statement
lies the central paradox of the Patten reform: the impossibility of maintaining an
executive-led government after the executive branch had taken decisive action to sever
the links between the executive and legislative branches, and significantly weaken the
executive branch’s ability to control the government’s policy and legislative agenda. By

removing all Official Members from the legislature in 1995, the Patten reform left the

24



executive branch without a single assured vote in the legislature and hostage to multiple,

aggressive, politically driven demands from the legislature.
The Relationship between the Executive and Legislative Branches

The grave governance problems experienced by the HKG in the final days of the
colonial administration and which deteriorated after 1997 were not unanticipated by the
departing British leaders. As democratization of the legislature went underway in the
1980s, the British leaders agonized over the viability of introducing a ministerial system
s0 as to resolve the disconnect between the appointed executive and the elected
legislature. Hong Kong 1985 has the following to say about the option of introducing a

ministerial system:

32.  Inresponse to the Green Paper, a substantial number of suggestions
were made that unofficial members of the Executive Council should be given
more power and authority to control and supervise the policies and the
operations of the government through some form of ministerial system in
future.

33.  The issue, like that concerning the position of the Governor, raises
important constitutional questions. It is not a matter that needs to be decided
in the immediate future nor is it the only way of proceeding. The whole
subject will be addressed further at a later stage.

The British leaders at that time, led by then Governor Sir Edward Youde, did not
pretend to have the answer and left it to be resolved at a later time. The rapid structural
changes generated by democratization of the legislature did not leave the administration
much time or room for maneuver. Troubles for the executive branch started to brew as
soon as directly elected members were returned to LegCo in 1991. On December 4,

1991, LegCo, led by the lawyers and the newly elected members, flexed its muscle
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and voted against the Sino-British agreement to establish a Court of Final Appeal in
Hong Kong as required by the Basic Law on the ground that only one overseas judge
could sit on the Court comprising five judges. LegCo’s motion rejecting the Sino-British
deal put the establishment of the Court on the back burner for almost four years.'”
Similarly, Baroness Dunn, a Chinese businesswoman who had risen to the top echelon of
the British-dominated business sectors and was then serving as Senior Member of the
Executive Council, put forward a plan to co-ordinate the business of the Executive
Council and LegCo by forming an incorporated company comprising all Non-Official
Members of the two Councils and to be presided by her. The plan was quickly shot down

by the newcomers to the legislature. On leaming Governor Patten’s preference for

separating the Executive Council from the legislature, Baroness Dunn retired from the

¥ The passage of a LegCo motion rejecting the 4 (local judges)+1 (overseas judge)
formula for the Court of Final Appeal of the HKSAR in December 1991 threw the HKG
back on the preparations for the establishment of the highest court for several years. After
the British Government finally succeeded in securing Chinese agreement to a draft bill
for the establishment of the Court of Final Appeal in the HKSAR after the transfer of
sovereignty, a motion was passed in LegCo on May 3, 1995, stating —
“That this Council, having considered the present situation regarding

the establishment of a Court of Final Appeal and having regard to the most

recent comments and views of members of the Hong Kong Law Society,

the Bar Association of Hong Kong and others concerned with this matter,

urges the Government to set up the Court of Final Appeal at the earliest

opportunity, in alignment with the obligations set out in the Joint

Declaration and the Basic Law.”
At no time was there a consensus in LegCo, since members of the Democratic Party and
their allies voted against the 4+1 formula and many other aspects of the bill.
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political scene in 1992, marking the end of the “elite-consensual” era of Hong Kong
politics.20 Hailing from the Westminster tradition of parliamentary supremacy, Mr. Patten
put strengthening the autonomy and independence of the Hong Kong legislature above all
other political goals. Control of government business in LegCo was further weakened
following the retirement of all Official Members from the legislature in October 1995. In
the final days (and nights) of LegCo sittings just before the handover of sovereignty, a
large number of bills were rushed through in the security and labor areas on the initiative
of the legislators, which had to be held in abeyance by the HKSARG because the hastily
put together laws were considered ill-conceived, impracticable or unacceptable. Some of
them were further amended or not put into operation until the HKSARG was legally
challenged.

As an indication of the severity of the problem, Mr. Peter Lai, who was one of the
chief architects of Patten’s political reform and served as Secretary for Security until the
end of August 1998, is reported to have said in one of his farewell interviews that “the
relationship between the executive and the legislative branches is the maost important
component in designing Hong Kong’s future constitutional system.” He added that
arguments about Hong Kong’s constitutional development in the past years had focused

on the number of seats for direct elections but had overlooked the long-term relationship

0 Ambrose King, in The Administrative Absorption of Politics in Hong Kong, with
Special Emphasis on the City District Scheme, points out that for over a hundred years
the British rulers succeeded in securing political stability by providing opportunities for
political participation in the administrative process via the elites. Yet this elite-consensual
maodel only worked when the political stratum was small; once there had been “social
mobilization, whereby the apolitical strata transform into politically relevant strata, then,
it is not elite consensus or integration, but elite-mass consensus or integration which
becomes necessary for a stable political system.” (36)
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between the executive and legislative branches, and hoped that Hong Kong’s 6.5 million
citizens would reflect on this.>' Mr. Lai, regarded as one of the best brains in the HKG,
was uncannily accurate in anticipating the HKSARG’s constitutional and governance

problems.
The Paradoxes of Democracy

The governance problems experienced by Hong Kong since the democratization
of the legislature is a good illustration of the paradoxes of democracy discussed in Larry
Diamond’s essay “Three Paradoxes of Democramy”.22 In this essay, Diamond points out
that popular understanding of democracy as “government by the people” masks the
inherent contradictions within a democratic system of govermment between conflict and
consensus, representativeness and governability, and consent and effectiveness. The three
paradoxes of democracy identified by Diamond crystallizes the forces pulling in opposite
directions in a democracy and which need to be carefully balanced — the need for
competition, broad representativeness and popular support on the one hand, and the
countervailing need for the government’s ability to act decisively on the other.
Democracy hinges on popular consent and institutionalized competition for power, but it
also requires an effective and authoritative government. As Alexander Hamilton and
other Federalists took pains to explain in arguing for a strong central government in

America, a representative government represents; but it is imperative also that it is able to

Report on interview with Mr. Peter Lai in Wen Wei Po, July 30, 1998.
Larry Diamond and Marc F. Plattner, eds., The Global Resurgence of Democracy
(Baltimore and London: Johns Hopkins University Press, 1996), 111-123.
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govern. John Jay, one of the Federalists, pointed out that:

Nothing is more certain than the indispensable necessity of government; and it
is equally undeniable that whenever and however it is instituted, the people must
cede to it some of their natural rights, in order to vest it with requisite powers.”

In Paper No. 37 “Concerning the Difficulties of the Convention in Devising a

Proper Form of Government”, Madison further explained that:

Among the difficulties experienced by the convention, a very important one
must have lain in combining the requisite stability and energy in govemment with
the inviolable attention due to liberty and to the republican form. ... Energy in
government is essential to that security against external and internal danger and to

that prompt and salutary execution of the laws which enter into the very definition
9
of good goverlrlmelrlt.‘3

The American experience of framing their constitution and vesting the federal
government with adequate powers to enable it to function energetically underscores the

importance for Hong Kong to devise democratic institutions that strike a balance between

representativeness and effective government.

* Charles R. Kesler, Intro and Notes, Clinton Rossiter, ed., The Federalist Papers (New
York: New American Library, 2003), 31, 222-223. Italics added.
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Chapter V

Attempts at Democratization by the Hong Kong Special Administration

The Tung Administration’s Search for a New Paradigm

First-term Chief Executive Mr. C. H. Tung inherited from Patten a semi-
democracy without realizing that the center of gravity had shifted to the legislature, upon
which the SARG depended for the passage of legislation and financial proposals.
Continuing the British myth of maintaining an “executive-led government”, The Second
Report of the Constitutional Task Force of the HKSARG published in April 2004 cited
the maintenance of an “executive-led” system as one of the “Basic Policies and Design of
the Political Structure”.** While the desire to maintain authoritative decisiveness is
thoroughly understandable, neither Mr. Tung nor his politically inexperienced team had
any real comprehension of the constitutional and institutional changes that were
necessary to enable the SARG to function effectively.

Recognizing the twin problems of lack of party support and of direct popular
mandate, Mr. Tung in his second term adopted measures aimed at strengthening both

performance and legitimacy. With regard to the Executive Council, an archaic institution

inherited from the colonial era, Mr. Tung appointed to it leaders of two major political

H Paragraph 3.25 of The Second Report of the Constitutional Task Force (Hong Kong:
The Government Logistics Department, Hong Kong Special Administrative Region
Government, April 2004, 19) describes the political structure in Hong Kong as an
“executive-led system headed by the Chief Executive.” Such a description merely follows
the historical fact during the British era, but fails to take account of the fundamental
political changes which have taken place in the last 20 years of British rule, and which
have stripped the government of structural control over the legislature.
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parties in the legislature. While the move was manifestly adopted to strengthen support
from LegCo, the alliance collapsed when the Chairman of the Liberal Party appointed to
the Executive Council, on the advice of his colleagues, withdrew support for the
controversial national security legislation pending legislative approval and resigned from
the Council in July 2003.

Separately Mr. Tung sought to strengthen the credibility of his administration by
turning the senior officials filling the minister-equivalent positions into “accountable
officials”, who were to be hold office at the confidence of the Chief Executive, similar
to Presidential appointees in the U.S. Before the introduction of the “accountability
system”, those senior positions were filled by career civil servants who enjoyed security
of tenure. While on the face of it, this system would enhance the accountability of the
SARG by holding senior officials accountable for the performance of their duties, it falls
short of the democratic ideal of creating “a system of government in which rulers are held
accountable for their actions in the public realm by citizens, acting indirectly through the
competition and cooperation of their elected representatives.”25 The accountability of
senior officials is a poor proxy for holding the SARG accountable to the community by
regular elections. It fomented the blame culture in Hong Kong which already took a toll
on several senior members of the community holding responsible positions in the public

sector, and created more problems than answers to the question of accountability in a

= Philippe C. Schmitter and Terry Lynn Karl, “What Democracy Is ... And Is Not”, in
The Global Resurgence of Democracy, 50.
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semi-democratic system.

Apart from launching these piecemeal measures, Mr. Tung stalled and
stonewalled on the question of further democratic development for Hong Kong. Yet time
was becoming short for the Chief Executive to propose amendments to the method for
selecting the Chief Executive and for forming the legislature beyond 2007. Annex I and
Annex II to the Basic Law provide that the method for selecting the Chief Executive for
the terms subsequent to the year 2007, and the method for forming the Legislative
Council and its voting procedures for the years subsequent to the year 2007 may be
amended in accordance with a procedure which requires the endorsement of a two-thirds
majority of all the members of the LegCo and the consent of the Chief Executive, and
referral to the Standing Committee of the National People’s Congress of China for
approval or for the record. In discharging his constitutional obligation to be accountable
to the HKSAR, the Chief Executive has a responsibility to initiate discussions with the
authorities in Beijing about possible amendments to the methods for selecting the Chief
Executive and for forming the Legislative Council beyond 2007. In his Policy address on
January 7, 2004, the Chief Executive finally undertook to “actively promote
constitutional development in Hong Kong on the basis of maintaining the “One Country,
Two Systems” and adhering to the Basic L.aw.” He set up a Constitutional Task Force
headed by Chief Secretary Mr. Donald Tsang to commence consultations with the
authorities in Beijing. In accordance with the principle of “gradual and orderly progress”

as stipulated in the Basic Law, on April 6, 2004, the Standing Committee of the National

32



People’s Congress made a legislative interpretation of the relevant provisions of Annexes
I and II to the Basic Law to provide that the methods referred to above may be amended
subject to full compliance with the procedures stipulated in the two Annexes; but if the
methods are not amended the selection of the Chief Executive and the formation of the
Legislative Clouncil beyond 2007 will follow the existing provisions in the two Annexes.
On April 26, 2004, the Standing Committee made a further Decision to the effect that the
selection of the Chief Executive for the Third Term in 2007 will not be by universal
suffrage; nor will the formation of the Fourth Term of the Legislative Council in 2008.
Subject to these provisos, the merhods for selecting the Chief Executive for the Third
Term and for forming the Legislative Council for the Fourth Term may be amended in

accordance with the relevant provisions of the Basic Law and Annexes I and 11
The New Chief Executive’s Quest for a Workable Model

As time was running short for changes to the methods to be made, the new Chief
Executive Mr. Donald Tsang, who took over from Mr. Tung in June 2005, moved
quickly to put forward proposals for amending the methods. The SARG’s Constitutional
Development Task Force proposed, in its Fifth Report published in October 2003, to
double the size of the Election Committee for electing the Chief Executive to 1,600
members, and to significantly increase its popularly elected element by including ail
District Council members. With regard to the Legislative Council, the Task Force
proposed that the number of seats in the Council be increased from 60 to 70; the number
of seats to be retumed by geographical constituencies through direct elections to be
increased from 30 to 35; and the number of seats to be returned by functional

constituencies to be increased from 30 to 35, with the number of seats returned by the
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District Council Functional Constituency to be increased from 1 to 6. By incorporating
District Councilors into the electorate for the Election Committee and the District
Council Functional Constituency of the Legislative Council, the SARG argued that they
would expand the electorate of the Election Committee and the Functional Constituencies
of the Legislative Council to over 3 million voters. The expansion in the electorate would
exceed that proposed by Mr. Patten in 1993, which would have expanded the electorate
of the so-called “new nine Functional Constituencies” to 2.7 million voters. In
accordance with the methods stipulated in Annexes I and II to the Basic Law, the
SARG’s package required approval by a two-thirds majority in the Legislative Council,
i.e. 40 votes.

The incorporation of all District Councilors in the Election Committee and the
substantial increase in the number of seats to be retumed by the District Council
Functional Constituency would bring Hong Kong closer to universal suffrage by
significantly increasing the electorate for the selection of the Chief Executive and the
election of the Legislative Council. Nevertheless, the government’s proposals failed to
win the support of a hard-core faction of legislators who insisted on the immediate
promulgation of a time-table for holding direct elections. On December 4, 2003, the
opponents organized a mass rally to press for agreement to a specific time-table for direct
elections. Independent observers estimated that up to 100,000 people participated in the

demonstration.*® Despite intense lobbying by the government, the government’s

26 Although the organizers of the mass rally claimed that 250,000 people participated in it,
independent observers put forward various estimates with none exceeding 100,000.
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package of proposals, which were debated by LegCo on December 21, 20035, failed to
secure the necessary two-thirds majority required by the Basic Law.” In the absence of
the necessary LegCo approval and in accordance with the legislative interpretation of the
Standing Committee of the National People’s Congress made on April 6, 2004, the
selection of the Chief Executive and the formation of LegCo beyond 2007 will follow the
existing provisions in the Basic Law. In other words, no progress in democratization will
be made until a two-thirds majority on the way forward emerges in LegCo.

The SARG suffered another major setback in early 2006, when it had to abandon
its proposals for a multi-billion-dollar West Kowloon Cultural Development project after
their rejection by LegCo. Although the much more politically and PR savvy Chief
Executive Tsang has succeeded in stabilizing Hong Kong and won consistently high
popular approval of his performance, repeated defeats by LegCo drive home the severe
structural governance problems of a semi-democracy. Whether as a matter of practical
necessity to break out of the current gridlock or to implement the constitutional
arrangements in the Basic Law, it would be in Hong Kong’s interest to move forward and

transform itself into a full-fledged, representative democracy as soon as practicable.

27 After many hours of debate in the legislature, on December 22, 2005, 34 legislators
voted for the govemment’s constitutional reform package, 24 against and 1 abstained. It
failed to secure the necessary two-thirds majority from the legislature.
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Chapter VI
Beyond Slogans — Building a Democratic Polity — Fundamental
Principles and Essential Components of a Democratic Political
Infrastructure

The Constitutional Design in the Basic Law

There is no doubt that the Basic Law provides for the ultimate establishment of a
representative form of government in Hong Kong. Article 45 of the Basic Law provides
that “The method for selecting the Chief Executive shall be specified in the light of the
actual situation in the Hong Kong Special Administrative Region and in accordance with
the principle of gradual and orderly progress. The ultimate aim is the selection of the
Chief Executive by universal suffrage upon nomination by a broadly representative
nominating committee in accordance with democratic procedures.” (Italics added.)
Article 68 of the Basic Law makes similar provisions regarding the method for forming
the Legislative Council.

Nevertheless, as it has now become clear with hindsight, as the Basic Law
drafters of the 1980s lacked in-depth understanding of the theory and practice of
representative government, they basically cobbled together a constitutional system based
on existing practice, and incorporated features borrowed from western systems of
representative government. For example, the constitutional arrangements for the HKSAR
as provided for under the Basic Law contain elements of checks and balance
characteristic of the American system, such as LegCo’s ability to pass a motion of

impeachment of the Chief Executive, in the event of serious breach of the law or
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dereliction of duty on his part, by a two-thirds majority (Article 73(9)), and the provision
for LegCo to endorse the appointment and removal of the judges of the Court of Final
Appeal and the Chief Judge of the High Court (Article 90). The irony is that while the
Basic Law drafters incorporated many elements of the American model into the Basic
Law possibly with a view to strengthening the executive branch, in the last 17 years of
British rule fundamental constitutional changes were steadily introduced by the British to
bring the system of government as close to the British parliamentary model as possible.
Following the implementation of the Basic Law in Hong Kong in 1997, the reality is that
Hong Kong has a highly robust, assertive and autonomous legislature operating along
British parliamentary lines, while the executive branch still labors under the fiction of an
“executive-led” government. Even though the concept of “executive-led” government is
not written into the Basic Law, that was regarded by Basic Law drafters as a key
component of the success of the colonial administration. Little did they realize that once
democratization of the legislature had gone underway and the executive branch stripped
of direct control over the legislature, government by perpetual intensive lobbying, horse-
trading and playing one political party or grouping off another would make “executive-
led” government a non-starter.
Lack of Institutional Provision for “Executive-led” Government

A major problem of the constitutional design in the Basic Law is precisely the
lack of institutional arrangements for “executive-led” government. The Basic Law
provides for eventual separate direct elections for the Chief Executive and the legislature,
and there is no organic link between the executive and legislative branches of the

government. In the colonial era the linkage was provided by the appointment of minister-
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equivalent officials as legislators and overlap of membership between the Executive
Council and senior non-official members of the legislature. Once that vital link was
removed, the executive branch encountered crippling problems in imposing its agenda on
the legislature.

In comparison with a fully democratic system of government, whether it be the
parliamentary or presidential model, executive-led government is facilitated by the key
role played by political parties in forming and sustaining governments in office.

For example, in the U.S_, although the President and legislators are returned by separate
elections and the former by indirect elections, the U.S. has a majoritarian two-party
electoral system. The President’s party support in Congress provides the vital instrument
of control of government business in the legislature. Executive dominance is further
assisted by the Vice-President having a tie-breaking vote in the Senate. In the U.K., as the
King or Queen is expected to appoint the leader of the majority party in Parliament as the
Prime Minister, the Prime Minister is effectively chosen by the legislature. As Arend
Lijphart has pointed out in Patterns of Democracy, “In theory, because the House of
Commons can vote a cabinet out of office, it “controls™ the cabinet. In reality, the
relationship is reversed. Because the cabinet is composed of the leaders of a cohesive
majority party in the House of Commons, it is commonly backed by the majority in the
House of Commons, and it can confidently count on staying in office and getting its
legislative proposals approved. The cabinet is clearly dominant vis-a-vis Parliament.”**

Such institutional safeguards of executive dominance are conspicuous by their absence

** Partterns of Democracy (New Haven and London: Yale University Press, 1999), 11-12.
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in the Basic Law or in the political, administrative or legislative set-up in the HKSAR. As
the result of this fundamental flaw in the design of the HKSAR’s constitutional system, it
is not surprising that despite spending an inordinate amount of resources lobbying for the
necessary votes and constant politically maneuvering, the HKSARG still faces an uphill
task getting LegCo’s approval for controversial legislation or large-scale infrastructural
projects.

Fundamental Principles Governing the Establishment of a Democratic

Polity in the HKSAR

The governance problems arising from the lack of institutional provision for
“executive-led” government can only be resolved by speeding up the transformation of
the HKSAR into a full-fledged representative democracy. In devising a democratic
system that will endure in Hong Kong, it is worth bearing in mind what Schmitter and
Karl said in their essay “What Democracy Is ... and Is Not™:

One of the major themes of this essay is that democracy does not consist
of a unique set of institutions. There are many types of democracy, and their
diverse practices produce a similarly varied set of effects. The specific form
democracy takes is contingent upon a country’s socioeconomic conditions as

. . . 3
well as its entrenched structures and policy practices.”

In the case of Hong Kong, the construction of a durable democratic system must

comply with the following principles:

* The Global Resurgence of Democracy, 50.
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1) Hong Kong’s democratic system must be consistent with its status as “an
inalienable part of the People’s Republic of China” (Article 1 of the Basic Law) and a
Special Administrative Region with “a high degree of autonomy” (Article 2). As the
essence of the democratic system, as conceptualized in Robert Dahl’s term “polyarchy”,
hinges on the participation (in the electoral process) and opposition (in contesting for
elected offices), implicit in this system is the element of unpredictability of outcome,
without which meaningful competition would not be possible.30 As Hong Kong is not and
cannot be an independent country, any system of government that could create an
element of unpredictability or uncertainty working against the interests of its sovereign
country would inevitably be a source of concern to the People’s Republic of China.
Article 43 of the Basic Law tries to guard against the Chief Executive taking decisions
contrary to China’s national interests by specifying that “The Chief Executive of the
Hong Kong Special Administrative Region shall be accountable to the Central People’s
Government and the Hong Kong Special Administrative Region in accordance with the
provisions of this Law”. The vagueness of the latter part of this provision underlines the
practical difficulty of ensuring this once a popularly elected chief and a popularly elected
legislature are in place. A way needs to be found to assuage China’s concerns before its
blessing can be given for Hong Kong to have direct elections for both the Chief

Executive and the entire legislature.

U Robert Dahl, Polyarchy (New Haven and London: Yale University Press, 1971), 1-10.
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2) The system must be fully consistent with the underlying principles governing
democratic development in the Basic Law. As the source of Hong Kong’s separate
systems derives from the “One Country, Two Systems” concept enshrined in the Basic
Law, the cornerstone of Hong Kong’s constitutionalism is the Basic Law. Hong Kong'’s
best chance of reassuring the People’s Republic of China of the ultimate identity of
interests between its democratic system and the national interest rests on Hong Kong’s
unswerving commitment to the constitutional system provided in the Basic Law. It is
therefore of paramount importance that Hong Kong adheres to the explicit and implicit
principles govermning Hong Kong’s democratic development in the Basic Law. These
principles are as follows:

® The principle of gradual and orderly progress (Articles 45 and 68)

® The principle of development in the light of actual situation in the HKSAR
{Articles 45 and 68)

And although not specified in the Basic Law, two important principles were enunciated
by Mr. Ji Pengfei, then Director (i.e. Minister) of the Hong Kong and Macau Office of
the State Council of the People’s Republic of China in March 1990, on the eve of the

enactment of the Basic L.aw. These two principles are:

RS ehl

e “Balanced representation” “meeting the interests of different sectors of society
e “Facilitation of the development of the capitalist economy”
Quaint though the latter two principles might appear to an avouched

parliamentarian accustomed to the plural or majoritarian system, these two principles are

not that bizarre to one schooled in the more consensual European system of
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representative government (grand coalition government encompassing all parties, or
“consociationalism™ as termed by Arend Liiphart), or a confederal system requiring
concurring majorities in several different constituencies, or familiar with the various
safeguards built into the U.S. system to guard against “the tyranny of the majority” (Bill
of Rights, limiting the franchise to the propertied class for a long period in U.S. history,
unrepresentative upper house, unelected Supreme Court judges with life tenure, etc). It
has to be recognized though that such safeguards also limit executive energy and
decisiveness. For a city such as Hong Kong which has thrived on its freewheeling
capitalist system and which has a large percentage of non-tax-paying citizens, the
People’s Republic of China has good reasons to worry about the rise of grassroots
populism detrimental to Hong Kong’s capitalist system, arising from “representation
without taxation”, and skewed representation of its citizenry in the legislature.3]
Historically, because of the emphasis on commercial success, the brightest and best have
clustered around commerce and industry and the most lucrative professions. Unless
adequate safeguards are built into the system to ensure elitist and balanced participation
in managing the affairs of Hong Kong, direct elections to the legislature could deprive
Hong Kong of the participation of men and women with the deepest and broadest
economic and managerial experience and expertise in leading Hong Kong to overcome its
multiple socioeconomic challenges. Seen in this light, the People’s Republic of China’s

concerns are consonant with the checks and balances which the constitutional framers of

other countries had built into their own systems.

3l Hong Kong’s tax base is so narrow that in the year of assessment 2002-03, only 17% of
Hong Kong’s total population paid salary tax while only (0.2% paid the standard rate of a
maximum of 15%.
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3) Beijing would be more confident of a democratic system in Hong Kong
functioning in harmony with national interests if Hong Kong people demonstrate a
greater sense of national identification and better understanding of the relationship
between the whole (China) and the part (Hong Kong).

Possibly because of the long history of colonial rule in Hong Kong which has
undermined Hong Kong people’s sense of national identification with China, some
democracy advocates have manifested a “them-us”, “holier-than-thou™ syndrome in
approaching matters requiring consultation with China. They have tended to adopt hard-
line, non-compromising positions, or on occasion high-pressure tactics of mass
mobilization. Such mentality and tactics work against the political give-and-take which is
essential to hammering out a consensus regarding Hong Kong’s democratic development.
The ability to accept the totality of China as it is, an understanding of the historical,
cultural and political backgrounds to China’s current state of development, and of Hong

Kong’s place and role in today’s China, would help to engender the mutual trust and
respect necessary for constructing a democratic polity within a non-democratic country.
From Liberal Non-Democracy to Democratic Polity

Even though a colonial form of government is by definition non-democratic,
Hong Kong established a reputation for freedom in its colonial days. For many years it
has been voted the freest economy by the Heritage Foundation and Fraser Institute, in
recognition of its doctrinaire adherence to the market system, facilitation of free
enterprise and small and non-interventionist government. In Fareed Zakaria’s words, “For

decades the tiny island of Hong Kong was a small but revealing illustration that liberty
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did not depend on democr::lcy.”32 The strong tradition of rule of law, independent courts,
and application of international covenants on civil, political, economic, social and
cultural rights in Hong Kong had provided a high level of protection of personal, civil
and political liberties in the absence of representative democracy. Following the
assumption of sovereignty by China, Hong Kong continues to flourish as the regional
headquarters for non-governmental organizations because of the strong protection of
liberty provided by the rule of law, the presence of a vibrant and free press (including the
presence of many international media organizations with regional headquarters in Hong
Kong) and the free flow of information. At least two longtime expatriate residents, Mr.
William Overholt, currently RAND Asia Policy Research Chair at the RAND Center for
Asia Pacific Policy, and Mr. Philip Dykes who served as the Chairman of the Hong Kong
Bar Association, observed that Hong Kong actually enjoyed a higher level of freedom
and tolerance following the entry into force of the Basic Law.” Mr. Dykes pointed out
that the availability of a written constitution (the Basic Law) with the Bill of Rights
entrenched in it, had strengthened human rights protection. Hong Kong’s constitutional
liberalism and “republicanism” — a limited government restrained by its own laws,

independent courts and mechanisms for horizontal accountability (the

2 Fareed Zakarai, The Future of Freedom — Illiberal Demacracy at Home and Abroad
(New York and London: W.W. Norton & Company, 2003), 21.

** In his article “Hong Kong: the Perils of Semidemocracy”, Mr. Overholt observes that
demonstrations are freer than under the British. The British penchants for omnipresent
wiretapping and using the Independent Commission Against Corruption to circumvent
due process have been curtailed.” Mr. Dykes cites the effect of the Basic Law in
strengthening human rights protection in an interview by Sing Tao Daily News (Hong
Kong edition), Jan 31, 2005.
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Independent Commission Against Corruption and the Audit Commission) as well as
vigorous legislative oversight — provide excellent foundations for the building of a liberal

and functional democratic polity.34

Beyond Slogans — The “Fallacy of Electoralism’ and the Institutions
and Infrastructure Necessary for Building a Democratic Polity

“Fallacy of Electoralism”

Whether before or after 1997, democracy advocates in Hong Kong have made
early implementation of universal suffrage the centerpiece of their democratization
campaign. While the emphasis on universal suffrage may be beneficial to certain political
parties or groupings for the purpose of power consolidation, immediate implementation
of universal suffrage before key institutions and structures for developing democracy are
in place risks further weakening Hong Kong’s already beleaguered executive branch;
wrecking effective administration and undermining informed and rational participation in
policy formulation, all of which have been the key elements of Hong Kong’s success in
the colonial era. The consequences for Hong Kong’s economic and social development

would be decidedly unfortunate if a minimalist electoral standard is adopted as the

* In his paper entitled “Can the Whole World Become Democratic? Democracy,
Development, and International Policies™ delivered at the Center for the Study of
Democracy at University of California, Irvine in 2003, Larry Diamond points out that a
truly accountable political system requires three elements: democratic, enabling citizens
to choose their rulers in free and fair elections and to participate and express themselves
in the political process; liberal, limiting the power of the state to encroach on the basic
rights of the person, and republican, providing a rule of law and good government
through institutions of horizontal accountability that check and balance the executive
power. Other than not having a democratic system that enables its citizens to choose their
highest leaders in free and fair elections, Hong Kong qualifies as an accountable political
system by virtue of its strong liberal and republican institutions.
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benchmark for democratic development.

Moreover, as scores of leading scholars of democracy have pointed out, the
institution of electoral democracy satisfies only the minimal, procedural requirements of
democracy. Huntington argues in The Third Wave that:

First, the definition of democracy in terms of elections is a minimal
definition. To some people democracy has or should have much more sweeping
and idealistic connotations. To them, “true democracy”™ means liberté, egalité,
fraternité, effective citizen control over policy, responsible government, honesty
and openness in politics, informed and rational deliberation, equal participation
and power, and various other civic virtues. These are, for the most part, good
things and people can, if they wish, define democracy in these terms. Doing so,
however, raises all the problems that come up with the definitions of democracy
by source or by purpose. Fuzzy norms do not yield good analysis. Elections, open,
free, and fair, are the essence of democracy, the inescapable sine qua non.
Governments produced by elections may be inefficient, corrupt, shortsighted,
irresponsible, dominated by special interests and incapable of adopting policies
demanded by the public good. These qualities may make governments
undesirable but do not make them undemocratic. Democracy is one public virtue,
not the only one, and the relation of democracy to other public virtues and vices
can only be understood if democracy is clearly distinguished from other
characteristics of political systems.35

Even though Huntington adopts for the purpose of his study in The Third Wave a
procedural approach in defining democracy as a system in which “its most powerful
collective decision makers are selected through fair, honest, and periodic elections in
which candidates freely compete for votes and in which virtually all the adult population
is eligible to vote”, his definition, similar to Robert Dahl’s concept of “polyarchy”,
denotes a system which provides a high level of civic and personal liberties — “freedom

of thought and expression, freedom of the press, freedom of assembly and demonstration,

freedom to form and join associations, freedom from terror and unjustified imprisonment

> The Third Wave, 9-10.
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— secured through political equality under a rule of law, sufficient to ensure that citizens
(acting individually and through various associations) can develop and advocate their

3536 In

views and interests and contest policies and offices vigorously and autonomously.
other words, the definition of democracy purely by reference to elections leaves out
important components of fundamental freedoms which distinguish democracy from other
political systems. Such a defective, one-dimensional approach toward defining
democracy has been termed the fallacy of “electoralism”, as Schmitter and Karl explain
in their essay “What Democracy Is ... and Is Not™:

The most popular definition of democracy equates it with regular elections,
fairly conducted and honestly contested. Some even consider the mere fact of
elections — even ones in which specific parties or candidates are excluded, or in
which substantial portions of the population cannot freely participate — as a
sufficient condition for the existence of democracy. This fallacy has been called
“electoralism” or “the faith that merely holding elections will channel political
action into peaceful contests among elites and accord public legitimacy to the
winners” — no matter how they are conducted or what else constrain those who
win them.”’

In the case of Hong Kong, the non-democratic system in the colonial days already

guarantees a high level of fundamental rights and freedoms of the person and the

protection of such rights has been strengthened by the entry into force of the Basic Law.

36 Larry Diamond, Juan J. Linz, Seymour Martin Lipset, eds. Politics in Developing
Countries (Boulder, London: Lynne Rienner Publishers, Inc., 1995), 7.
' The Global Resurgence of Democracy, 52.
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In the course of transforming Hong Kong into a democratic system in the run-up to Hong
Kong’s reversion to China and in the absence of a consensus with the PRCG, one of the
most palpable consequences of the democratic experiment has been the significant
weakening of two vitally important dimensions of any political system — its ¢fficacy and
effectiveness. Juan J. Linz defines efficacy as “the capacity of a regime to find solutions
to the basic problems facing any political system (and those that become salient in any
historical moment) that are perceived as more satisfactory than unsatisfactory by aware
citizens,” and effectiveness as “the capacity actually to implement the policies formulated,
with the desired results.”*® Examples of severe weakening of the HKSARG’s efficacy and
effectiveness in tackling the HKSAR’s most fundamental problems, including the
disproportionate economic dependence on Mainland China, the economy’s inability to
move up the value ladder by making greater use of technology and innovation, creativity
and knowledge, and the general lowering of educational standards, are legion. Given that
the liberal and republican dimensions of a democratic system have been met in Hong
Kaong, the construction of a functional, quality democracy in Hong Kong would benefit
from a more rounded and balanced approach aimed at building a democratic polity with a

stronger capacity to govern.

Building a Democratic Polity — Institutional and Infrastructural

Development

* Juan J. Linz, The Breakdown of Democratic Regimes (Baltimore and London: The
Johns Hopkins University Press, 1978), 16-23.
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Experience of democratic development in the West since the late eighteenth
century and elsewhere shows that the successful development of a democratic polity
requires the building of a democratic infrastrictisre embracing key political institutions
vital for democratic development, and other facilitating conditions. Although Hong Kong
has many pre-conditions favorable to democratic development (urbanization,
industrialization, high level of human development, high level of literacy, presence of the
middle class and a strong Judeo-Christian religious tradition), several of the institutions
vital for democratic development and infrastructural factors are lacking or
underdeveloped in Hong Kong at the present stage of democratic development. These are

enumerated below.
Development of Political Parties

Political parties have played a pivotal role in the development of liberal
democracy in the West. As quoted in Zakaria’s book The Future of Freedom, the
American political scientist Clinton Rossiter is known to have said: “No America without
democracy; no democracy without politics; no politics without parties.”39

In their study Political Parties and Democracy, Larry Diamond and Richard
Gunther identifies seven functions of parties: the core function of elite recruitment, which
can be broken down into 1) candidate nomination (designating contestants representing
each party), and 2) electoral mobilization (parties motivating electoral clienteles to

support their candidates; 3) issue structuring (structuring the choices and alternatives

along different dimensions; 4) societal representation (“either symbolically or

* The Future of Freedom, 94.
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In advancing specific interests™); 5) interest aggregation (melding the separate interests of
individual groups into broader, if not universalistic, appeals); 6) forming and sustaining
governments in office and 7) social integration (enabling citizens to participate
effectively in the political process).”” An examination of the actual political scene in
Hong Kong will show readily how underdeveloped Hong Kong’s political parties
currently are in fulfilling the above functions.

While the relatively short history of Hong Kong’s political parties is
understandable owing to the late start in democratization, the low membership of the
major parties is disappointing. The oldest political party, the Democratic Party (DP), is
estimated to have fewer than 1,000 members; as do the Liberal Party (LLP). The
Democratic Alliance for the Betterment of Hong Kong (DAB) has around 5,500 in early
2006, and is aiming to increase its membership by 100 per month. The newest political
party, the Civic Party (CP), was launched in spring 2006 with 160 members, including
110 Ordinary and Founding Members and other Branch Members. The CP stipulates
complicated membership admission procedures, requiring applicants to join as Branch
Member for at least 12 months; requiring proposing and seconding by Ordinary Members
and approval by the Executive Committee, which are cumbersome and undemocratic by
Western standards. In 2006, both the LLP and the CP were roiled by reports of refusals to
disclose membership details or adopting measures to circumvent legal requirements of

disclosure of residential address of members of their party involved in the incorporation

40 Larry Diamond and Richard Gunther, eds., Political Parties and Democracy
(Baltimore and London: The Johns Hopkins University Press, 2001), 7-9.
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of the party as a limited company under Hong Kong’s Companies Ordinance. In the
absence of legislation goveming the establishment and operation of political parties, all
parties in Hong Kong were established as non-profit limited companies by guarantee
under Hong Kong’s Companies Ordinance. None of the political parties has shown any
enthusiasm for the enactment of legislation to regulate the operations of political parties;
and none is willing to disclose the sources of their donations, or accept the very basic
requirement in established democracies that political parties should not accept donations
from non-nationals or non-permanent residents.

Hong Kong’s political parties are also weak in policy research capability. Dr.
Robert Ting-yiu Chung who is in charge of the Public Opinion Program of the Faculty of
Social Sciences of the University of Hong Kong is reported in April 2006 to have said
that after analyzing the websites of the leading political parties, he concluded that Hong
Kong’s political parties are weak in policy research capability. Their publications
comprised in the main public opinion surveys, an indication of their main focus on
immediate political interests rather than policy research foundation. He also found from
the public opinion surveys undertaken by his Program that public approval ratings of
Hong Kong’s political parties are consistently lower than the public approval ratings of
Hong Kong’s political figures, another indication of the inadequate development of
political parties in Hong Kong.4'

In the light of the above facts and findings, it would appear that Hong Kong’s

' Sing Tao Daily News (U.S. West edition), April 26, 2006.
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political parties lag significantly behind political parties in established democracies in
discharging any of the seven functions identified by Diamond. Yet this could also be a
chicken-and-egg problem in that parties might not be able to develop significantly until

there are clearer prospects of democratic development.
Development of Political Talent

Closely related to the underdevelopment of political parties in Hong Kong is the
shortage of political talent. As can be expected of city which has thrived on its economic
success, traditionally the brightest and best have flocked to business, industry and
commerce and the more lucrative professions. At university level, majors in academic
disciplines most directly conducive to a political career are not among the more popular
choices for top university entrants. It is not surprising that Hong Kong’s political parties
are characterized by a lack of participation of elites with administrative and management
experience, international perspectives, knowledge of economics and technology, the
qualifications necessary for the successful management of a sophisticated, open, post-
industrialist economy such as Hong Kong’s.42 For Hong Kong’s political parties to reach
the stage of maturation whereby they would be ready and capable of forming and
sustaining governments in office, it is estimated that several hundreds additional political

talents with good university or advanced degrees, interest in public policy issues and

* The newly established CP can lay claim to having some overseas educated
professionals with advanced degrees among its founders. Yet most core leaders are from
the legal professions and few have exposure to the West other than a short duration of
study in United Kingdom.
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equipped with some administrative and management experience would be required. The

number is arrived at by adding up demand for political talents in the following categories

of work:

Forming and sustaining governments in office: This involves filling the
posts of the Chief Executive, the Chief Secretary, the Financial Secretary and
the 11 minister-equivalent Principal Official posts. In the case of the posts of
Chief Executive, Chief Secretary and Financial Secretary, incumbents would
need support from their “private offices” or “cabinets” (easily 5 to 6 political
staff in the case of the Chief Executive and another 2 to 3 in the case of the
Chief Secretary or Financial Secretary). Existing “Secretaries” (minister-
equivalent Principal Officials) are assisted by one Administrative Assistant,
one Personal Secretary and one press officer who is required to provide
support to the entire bureau (i.e. ministry). Secretaries can benefit from
strengthening of their private offices. Already the Chief Executive Mr. Donald
Tsang has indicated that Principal Officials need reinforcing at the political
level by appointing more deputies (equivalent to junior ministers in a
parliamentary system). If a political party or a coalition of political parties are
to form and sustain governments in office, the new government would easily
require an additional 33 political talents capable of functioning at ministerial
level (serving as junior ministers and beefing up the currently politically
under-established and over-stressed bureaus); and another 30 plus political
talents to reinforce the offices of the Chief Executive, Chief Secretary,

Financial Secretary and other Secretaries, all of whom should ideally be well-
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educated men and women with interest and experience in public policy
deliberation, and formulation of PR, media and political strategies.
Strengthening of support to Legislative Councilors: Legislative Councilors
are paid an honorarium and an accountable allocation for their expenses in
connection with the discharge of their duties, the amount of which is
inadequate for the purpose of hiring well-qualified legislative and policy
research assistants. Moreover, Legislative Councilors have no pension system,
unlike their counterparts in Western democracies. The lack of reasonable
remuneration, resource support for the proper discharge of their duties, and a
pension system reduce the attractiveness of serving as Legislative Councilor
as a career. Legislative Councilors could rely on research and legislative
support from the central pool provided by the Secretariat for the Legislative
Council, but the resources are equally limited. If the brightest and best are to
be encouraged to serve as Legislative Councilors, better remuneration and a
pension system would need to be introduced, better research and legislative
support would need to be provided, and better qualified professionals and
university graduates from a wide diversity of disciplines would need to be
encouraged to serve as their staffers.

Reinforcement of elite participation in political parties: It would naturally
be up to individual parties to determine their electoral platforms and strategies.
But if any party is seriously interested in doing a good job in running Hong
Kong on being elected into office, each and every party has a long way to go

in beefing up elite participation in the work of their party.
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Reinforcement of civil society organizations: Among the political parties in
Hong Kong, the CP has emphasized the importance of developing a vibrant
civil society in Hong Kong, with a view to “contributing to the making of
government policies and implementation”, among other goals. Within the
realm of civil society, think tanks, or policy research organizations, are
particularly important for the purpose of assisting the government in
identifying new directions for socio-economic development, formulating
policy options, keeping in touch with the latest development in knowledge and
ideas; forging international links; and nurturing potential political talents.
Think tanks have multiplied in Hong Kong in recent years, but most lack
executive and policy research staff with advanced degrees and international
exposure. Civil society organizations focused on public policy research also

need substantial augmentation in the quality and quantity of key staff.

Development of Civil Society

It is interesting to note the recently formed political party, the CP, has identified
the development of a vibrant civil society as one of its core missions. The important role
civil society plays in promoting democratic development cannot be over-emphasized. As
Larry Diamond explains in his essay “Toward Democratic Consolidation”, “civil society
is an intermediary entity, standing between the private sphere and the state. Thus it
excludes individual and family life, inward-looking group activity (e.g. for recreation,
entertainment, or spirituality), and profit-making enterprise of individual business firms,

and political efforts to take control of the state.” Civil society can encompass a wide

variety of organizations, whether economic, cultural, informational and educational,
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interest-based, developmental, issue-oriented, or civie, The distinguishing characteristics
of civil society organizations are that they must be concerned with public rather than
private ends; they relate to the state in some way but do not seek to win formal power or
office in the state (they become political rather than civil if they become concermed with
winning formal political power or offices). Civil society embraces pluralism and
diversity.43

As Larry Diamond points out, it would be over-simplistic to regard civil society
purely as a countervailing force exercising a restraining influence on the state. Civil
society performs other important democratic functions which are particularly relevant in
the Hong Kong context, in view of Hong Kong’s traditional emphasis on profit-oriented
activities, a tendency on the part of the Hong Kong elite to shun political activities
independent of the government, and at the other extreme, a perception in some quarters of
civil society as engaged in a zero-sum struggle with the state. Diamond enumerates the
following democratic functions: 1) providing a basis for control of the state by society,
and hence for the flourishing of democratic political institutions as a means of exercising
that control; 2) encouraging a rich associational life and supplementing the role played by
political parties in stimulating political participation; 3) providing an arena for
developing such crucial democratic attributes as “tolerance, moderation, a willingness to
compromise, and a respect for opposing viewpoints™; 4) creating channels other than
political parties for the articulation, aggregation and representation of interests;

5) generating a wide range of cross-cutting interests that may mitigate the principal

* The Global Resurgence of Democracy, 227-240.
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polarities of political conflict; 6) recruiting and training new political leaders; 7)
performing some explicit democracy-building functions, such as electoral reform; 8)
helping to widely disseminate information, thus deepening citizens” knowledge and
empowering them to play a more active and constructive role in the civil and political life
of a society. It is interesting to note that in the run-up to 1997, formal and informal civil
society organizations, some with specific democracy-building purposes, have
mushroomed alongside the political parties. The instauration of some of them, such as the
One Country, Two Systems Research Institute and the Better Hong Kong Foundation,
was stimulated by the political handover of Hong Kong in 1997, which prompted Hong
Kong’s normally profit-focused elites to spring into action to assuage jitters and defend
the unique constitutional arrangements for Hong Kong after 1997. In recent years, more
have emerged, with strong middle-class and professional participation, a reflection of the
rising concerns of the more thoughtful members of the community about the political and
economic stagnation of Hong Kong. Such organizations, including some recently
established think tanks, provide a fertile training ground for political talents and augur
well for Hong Kong’s democratic development.
Promotion of a Democratic Political Culture

No less relevant to the Hong Kong situation is the nurturing of a political culture
conducive to the building of enduring democratic structures. It is not doubted that among
the democracy advocates, there is strong commitment to the belief in democracy offers
the best (or in the view of some renowned theorists and practitioners of democracy, the

“least evil”) form of government, which provide “the best prospect for accountable,
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responsive, peaceful, predictable, good govemance.”44

Yet Hong Kong’s quest for
democracy, from the time of its acceleration under Mr. Patten’s governorship, has been
marred by convulsive and polarizing debate over a single dimension of democratic
development: the formal, procedural aspects of electoral arrangements (seats in the
legislature available for direct elections and the timetable for holding direct elections).
The cultivation of a distinctive set of political values and orientations which leading
scholars of democracy have established to be closely correlated with successful
democratic development would help to reduce conflict, extremism and zero-sum tactics
of outbidding and confrontation.

Summaries of findings on the centrality of a democratic political culture are
available in the chapter on “Political Culture” in Diamond’s Developing Demacracy —

Toward Consolidation (161-217) and in the section under “Political Culture” in the

“Introduction: What Makes for Democracy?” in Politics in Developing Countries (19-21).

** Larry Diamond, Developing Democracy — Toward Consolidarion (Baltimore and
London: The Johns Hopkins University Press, 1999) 3). Winston Churchill is famous for
saying in the House of Commons in 1947 that “No one pretends that democracy is perfect
or all wise. Indeed it has been said that democracy is the worst form of government,
except for all other forms that have been tried from time to time.” An impassioned
advocate of democracy as providing the best long-run prospect for producing good
governments, Larry Diamond has repeatedly pointed out that democracy is not an
“unmitigated blessing” (Developing Democracy — Toward Consolidation, 2). Schmitter
and Karl, in their essay “What Democracy Is ... And Is Not”, warn against unrealistically
high expectations of democracy. They point out that “There is an understandable
temptation to load too many expectations on this concept [democracy] and to imagine
that by attaining democracy, a society will have solved all of its political, social,
economic, administrative and cultural problems. Unfortunately, “all good things do not
necessarily go together.” (The Global Resurgence of Democracy, 59)
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The values and beliefs identified as crucial for stable and effective democracy are: “belief
in the legitimacy of democracy; tolerance for opposing parties, beliefs, and preferences; a
willingness to compromise with political opponents and, underlying this, pragmatism and
flexibility; trust in the political environment, and cooperation, particularly among
political competitors; moderation in political positions and partisan identifications;
civility of political discourse; and political efficacy and participation, based on principles
of political equality but tempered by the presence of “a subject role (which gives
allegiance to political authority) and a parochial role (which involves the individual in
traditional, non-political pursuits.)”* In December 2005, the Chief Executive’s package
of constitutional reform proposals designed to expand the scope for grassroots
participation in the legislature failed to secure the necessary two-thirds majority because
of hard-line, inflexible opposition from a group of legislators whose parties stood to
benefit from the proposals. In “making the best the enemy of the good”, they rejected the
package on the ground that an iron-clad time-table for implementing direct elections had
not been offered. Nurturing a political culture which places greater emphasis on trust in
the authority, the willingness to accommodate and compromise, pragmatism and

maoderation would increase the chances of Hong Kong reaching a consensus on how to

* Politics in Developing Countries (19). In their study of the political culture of
democracy in Civic Culture (Boston and Toronto: Little, Brown and Company, 1963),
Almond and Verba identifies three types of political culture: parochial (expects nothing
from the political system); subject (affectively oriented toward the government and
basically passive); and participant plays an “activist” role in the polity).In a balanced
political culture political activity, involvement and rationality are balanced by passivity,
traditionality, and commitment to parochial values.
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to move forward in democratic development.

It should be noted that the colonial government in Hong Kong had sought to
promote such values as a means of buttressing British rule. After World War 11 the HKG
gave appropriate recognition to local leaders of kaifong (i.e. neighborhood) associations
that promoted neighborliness in the local community. After the riots of 1966 and 1967
the HKG launched a Community Building Campaign to keep Hong Kong clean, fight
violent crime and to actively promote the formation of mutual aid committees and
owners’ corporation in high-rise buildings which were perceived as vertical villages in
the densely populated urban areas. The purpose was to encourage mutual help, trust and
respect, co-operation with the authorities and public participation in urban management,
with a view to countering centrifugal forces toward atomization in self-effacing mass
communities. Kaifong associations, mutual aid committees and owners corporation may
be regarded as the earliest forms of civil society organizations in Hong Kong. Going
“back to the basics” in promoting such values would help repair the cleavages caused by
polarizing debates since the handover on such controversial issues as the implementation
of the “One Country, Two Systems™ concept and the electoral time-table, and foster a
political culture conducive to democratic development.

Institutional Design

One of the greatest challenges in building a democratic system in Hong Kong lies

in resolving the current disconnect and power-based contestation between the executive

and legislative branches. Despite the much higher popularity ratings of the new Chief

Executive Mr. Donald Tsang and much greater effectiveness in leading the senior
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government team, the HKSARG continues to be consumed in playing complex political
games to lobby for votes from the political parties in LegCo and expending a
disproportionate amount of resources on lobbying. Such a disjointed system is
structurally anomalous, wasteful of scare political resources, obstructive of long-term
structural reform and not sustainable in the long term.

The Basic Law strives to continue the “executive-led” system of the colonial
model but provides for a hybrid, presidential/parliamentary system withour a critical
component of the success of the president or the prime minister under either system: firm
party support. Support from a strong, coherent party or a coalition of parties represented
in the legislature is indispensable to the implementation of the Chief Executive’s agenda.
Although the HKSARG remains in denial about the role of the political parties, it will
have to come to terms sooner or later with the reality that the Chief Executive should
eventually be a political leader with strong party support in the legislature, preferably a
legislator himself or herself *® The HKSARG, in consultation with the PRCG, needs to
decide in due course whether it should adopt a presidential or parliamentary system.

Seymour Martin Lipset, in discussing the relative strengths of the presidential and
parliamentary system, points out that much of the literature on the subject wrongly
assumes that the president is stronger than the prime minister. In reality, the opposite is

true. As he explains in the extract below:

8 The Chief Executive Election Ordinance prohibits the Chief Executive from having
political affiliations. However, this can be easily circumvented by the Chief Executive
candidate resigning from a political party ahead of his candidature, and does not accord
with political reality.
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Given the division of authority between presidents and legislatures, prime
ministers and their cabinets are more powerful and may pay less attention to the
importunings of specific groups. A prime minister with a majority of parliament
behind him has much more authority than an American president. Basically, such
parliaments vote to support the budgets, bills and policies that the government
presents. Government members must vote this way, or the cabinet falls and an
election is called. Unlike members of a legislative branch, opposition
parliamentarians, though free to debate, criticize, or vote against the policies set
by the executive, rarely can affect them.

The situation is quite different in a presidential system. The terms of the
president and the cabinet are not affected by votes in the legislature. As a result,
party discipline is much weaker in, say, the U.S. Congress than it is in the British
Parliament. In the U.S. and other presidential systems, the representation of
diverse interests and value groups in different parties lead to cross-party alliances
on various issues. Local interests are better represented in Congress, since a
representative will look for constituency support to get reelected and can vote
against his president or party. An MP, however, must go with his prime minister
and his party, even if doing so means alienating constituency support.47

Whichever system, presidential or parliamentary, the HKSARG will eventually
adopt, the Basic Law will need to be amended to provide for an organic nexus between
the executive and legislative branches. As the parliamentary system provides greater

assurance of an executive-led government, the Basic Law should be amended to provide

for the implementation of the equivalent of a parliamentary system.
Electoral System Design

The design of an electoral system must comply with the two principles stipulated
by CPG officials on the enactment of the Basic Law in 1990, that it must ensure

“balanced representation” of different interests and sectors of Hong Kong’s society, and

“facilitation of the capitalist economy of Hong Kong”. The HKSARG clearly had the

4 «The Centrality of Political Culture”, in The Global Resurgence of Democracy, 151.
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principle of “balanced representation” in mind when it proposed to switch from the
“Single Vote, Single Seat” system adopted by Governor Patten in 1992. The rationale for
the change was explained by the Secretary for Constitutional Affairs when he moved the
Second Reading of the Legislative Council Bill in the Provisional Legislative Council in
August 1997 as being more representative of the preferences of voters and more
consistent with the long-term objective of constitutional development. As the HKSARG
moved toward expanding the number of legislators elected in geographical constituencies,
the number could be increased by increasing the number of seats in each constituency
without substantially revising electoral boundaries. In the “Administration’s Responses to
Written Submissions in respect of the Legislative Council (Amendment) Bill 19997, the
HKSARG explains that:

As we point out in 1997 when we proposed to adopt the proportional
representation system in the first LegCo geographical elections, the proportional
representation system can more accurately reflect voter preference in terms of
allocation of seats than the “single seat-single vote” system which works on a
“winner-take-all”” principle. The proportional representation system is widely
accepted as open and fair, and is adopted by many countries including Austria,
Luxembourg, Netherlands, Belgium, Spain and Finland. Moreover, the number of
geographical seats will increase gradually in accordance with the provisions of the
Basic Law. Adoption of the proportional representation system which allows for
multi-seat constituencies will obviate the need for major amendment to the
constituency boundaries before every election. After the 1998 LegCo election, the
proportional representation system is already familiar to and accepted by the
Hong Kong people. The arrangement has worked well. We therefore propose to
adopt the same system for the 2001 LegCo election.

As regards the principle of “facilitation of the capitalist economy” of Hong Kong,

in submitting the Basic Law (in draft) and related documents to the Third Session of the
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Seventh National People’s Congress on March 28, 1990, Director of the State Council’s
Hong Kong and Macau Affairs Office Mr. Ji Pengfei made the following explanation:
The political structure of the HKSAR should accord with the principle of

“One Country, Two Systems” and aim to maintain stability and prosperity in

Hong Kong in line with its legal status and actual situation. To this end,

consideration must be given to the interests of the different sectors of society and

the structure must facilitate the development of the capitalist economy in the

Region. While the part of the existing political structure proven to be effective

will be maintained, a democratic system which suits Hong Kong’s reality should

gradually be introduced.

A paper entitled “Provisions in the Basic L.aw concerning the Capitalist
Economy” (Paper No. CSD/GC/2006) submitted by the HKSARG to the Committee on
Governance and Political Development of the Commission on Strategic Development in
March 2006 explains that a democratic system which facilitates the capitalist economy
should safeguard the following key provisions in the Basic Law regarding Hong Kong'’s
capitalist system: protection of the right of private property ownership; maintenance of
an independent, prudent financial system; maintenance of a low and simple taxation
system; and adherence to the provisions in the Basic Law regarding preservation of the
existing systems relating to monetary affairs, trade, industry and commerce, land leases,
shipping and civil aviation. This principle is related to the principle of “balanced
representation”, as only a balanced representation of a wide diversity of interests and
sectors in the legislature would prevent distortion of policies and legislation by
irresponsible populism or unfettered welfarism. The functional constituencies in the
legislature, ensuring representation of businesses, commerce, industry and the professions,

is intended to comply with these two principles. Yet functional constituencies will need

to be phased out when direct elections by universal suffrage are introduced to the
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legislature. The HKSARG and those concerned about Hong Kong's democratic
development have agonized over how LegCo elections by universal suffrage could be
introduced without infringing these two principles.

Sir David Akers-Jones, one of Hong Kong’s senior statesmen who served as
Chief Secretary from 1985-87, had in March 2005, in his capacity as the Chairman of the
Business and Professionals Federation (BPF) (an association composed of businessmen
and professionals dedicated to enhancing the stability and prosperity of Hong Kong), put
forward the suggestion of introducing a bicameral system to resolve the conflict between
universal suffrage and preservation of the functional constituencies. The BPF’s idea was
to put all the functional constituencies into a second chamber, after some “tidying up” of
the functional constituencies. The first chamber would have directly elected members
whose number could be increased. The BPF had not spelt out the powers the second
chamber should have, except that it should not have the power of veto.

The BPF’s proposal has not met with enthusiasm. Quite apart from the fact that
the BPF’s idea of a second chamber needs to be further refined in terms of purpose,
symmetry (or otherwise) of powers and method of selection, there are doubts as to
whether the preservation of functional constituency members in the second chamber
would comply with the ultimate goal of universal suffrage in the Basic Law. Moreover,
the creation of a second chamber would prolong debates in the legislature on issues and
proposals which would benefit from more expeditious resolutions, accentuate cleavages
and solidify differences of opinions.

In the meantime, the HKSARG is pushing ahead with proposals to make

participation in District Councils, seats on which are open to direct elections, a more
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attractive and meaningful political career. In a consultation document entitled Review of
the Role, Functions and Composition of District Councils released in April 2006, the
HKSARG proposes to give District Councils a greater role in managing district libraries,
community halls, leisure grounds, sports venues and swimming pools; increase funding
provision for district facilities to be managed on the advice of the District Facilities
Management Committees of the District Councils; increase funding for District Councils
for environmental improvement, community involvement and leisure and sports projects;
increase the remuneration and financial support provision for District Councilors;
increase the number of elected seats on District Councils in the 2007 elections; and
increase the financial assistance for District Council electoral candidates. These proposals
were clearly designed to boost public participation in District Councils, which offer a
convenient mechanism for broadening the number of directly elected members in LegCo
and in the Election Committee of the Chief Executive. They are in keeping with the
British tradition of enhancing democratization by encouraging grassroots participation.
Yet these proposals are problematic in a number of ways: they might infringe the Basic
Law requirement that district organizations “are not organs of political power” (Article
7). Given the small size of Hong Kong and the even smaller size of the jurisdictional
areas of District Councils, there are limits to devolving meaningful responsibilities to
District Councils without undermining the effectiveness of the central administrative
infrastructure. That is why the enhancement of the participatory role of the District
Councils in managing district facilities as set out in the consultation document is hedged
with caveats which would guard against undermining administrative efficiency or cutting

across the existing statutory and administrative responsibilities and obligations of the
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government departments and agencies involved in delivery of services at district level
(paragraphs 1.17 and 2.6(d) of the document). More importantly, because of the narrower,
inward-looking district focus of the work of District Councilors, speeding up
democratization by providing more elected seats on LegCo to District Councilors will not
comply with the principles of “balanced representation” and “facilitation of the capitalist
economy”.

Compliance with these two principles can be ensured by the design of a more
representative electoral system which provides an attractive avenue for participation by
Hong Kong’s elites from a wide diversity of businesses, sectors and professions.
Historical development of the democratic system in Hong Kong is such that a multi-party
system with legislators in geographical constituencies returned by a more consensual, list
proportional representation (list PR) system has already emelrged.48 As Arend Liiphart has
observed in Patterns of Democracy, in a typical majoritarian two-party representative
system such as that in the U.S. or the U.K., political power can be concentrated in a bare
majority, “and often even merely a plurality instead of a majority”, and the relationship
between the two parties is “exclusive, competitive and adversarial”.** In comparison, a

consensual form of representation may be adopted which permits broader, more inclusive

% As at spring 2006, there are six parties in the legislature: Democratic Alliance for the
Betterment of Hong Kong (10 votes), Liberal Party (10 votes), Democratic Party (9

votes), Civic Party (6 votes), Frontier (2 votes), Association for Democracy and People’s
Livelihood (1 vote).

¥ Patterns of Democracy, 2.
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and proportionate representation of the major parties in the executive branch of the
government. Different variations of the more consensual PR system are adopted by a
majority of the democracies surveyed by Liiphart in the 1990s. In the latest study of
global electoral systems, Soudriette and Ellis point out, in their article “A Global
Snapshot” that globally there is a trend away from plurality/majority systems toward
proportional-representation systems, and that the most common change was from systems
of plurality/majority to mixed systems. Two variations of the “mixed” systems — under
which two groups of elected members: one group elected under a plurality/majority
system, the other under a PR system (the Mixed-Member Proportional (MMP) and the
Parallel System (PS)) — are in place in 30 countries, including Germany, Italy, Mexico
and New Zealand in the case of the former and Japan in the case of the latter™. Both
systems ensure balanced representation in the legislature.

Building on the list PR system already in place in Hong Kong, the principles of
“balanced representation” and of “facilitation of the capitalist economy” can be preserved
by the HKSAR adopting a mixed system whereby seats in LegCo may be divided into
two categories: seats in multi-member geographical constituencies which may be
returned by elections in the districts as at present, and seats to be filled by candidates on a
party list; and 2) each voter may be given two votes: a vote in a geographical
constituency and a vote for a candidate from a party list. In both categories, the number

of candidates from each party to be elected will depend on the number of votes cast for

Y Journal of Democracy Volume 17, Number 2, April 2006, 78-88.
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candidates on a party list. For example, if the number of seats in the legislature is
expanded to 80 and 40 seats are set aside for election in Hong Kong-wide party lists, each
party can put forward no more than 40 candidates for inclusion in the party’s list. These
“party list” candidates will effectively be standing for elections in a single, Hong Kong-
wide constituency.SI

Such a mixed system, which may be called “parallel geographical-party list”
system, would have the advantage of enabling two categories of candidates, those who
focus on representation of local interests in geographical constituencies, and those who
focus on broader, Hong Kong-wide issues to stand for elections. This system may be
described as combining both “vertical” and “horizontal” modes of representation; with
the Hong Kong-wide “party list” representatives providing a counterweight to the local
and more inward-looking focus of representatives retumed from geographical
constituencies. This mixed system should facilitate the balanced representation of the
interests of diverse sectors of society after functional constituencies (currently comprising
half of LegCo seats) have been phased out. It would also help to encourage political
participation by members of the community whose experience and expertise transcend

geographical constituencies.
Preservation of an Effective Bureaucracy

The prolonged economic decline of Hong Kong since the Asian financial crisis,

g apan has a parallel plurality-PR system. As the result of the electoral reform
mtroduced in 1996, each voter has a district vote and a PR vote. Three hundred
legislators are elected by plurality in single-member district and two hundred are elected
by list PR (Patterns of Democracy, 149; Jih-wen Lin, “The Politics of Reform in Japan
and in Taiwan”, Journal of Democracy Volume 17, Number 2 April 2006, 118-131.)
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the politicization of public policy debates and the outbreak of SARS have led the media and
the public to exact from the civil service a level of accountability for whatever mishap,
mismanagement or administrative oversight unmatched in established democracies in the
West. Notwithstanding the crisis-ridden atmosphere during various periods since 1997 and
political changes made at the top, the civil service has undeniably remained the comerstone
of stability in Hong Kong, steadfastly maintaining law and order and security and providing
reliable and efficient services to the public. Although public accolades of good quality
services rendered by public servants are few and far between, the standard of service
provided by the Hong Kong civil service compares very favorably with that provided by their
counterparts in Western democracies. The many examples of electoral democracies in
turmoil in many parts of the world because of lack of security or poor administrative efficacy
highlights the importance of ensuring a high-quality civil service and a good working
relationship between the civil service and the political leadership after full-fledged
representative democracy has been implemented in Hong Kong.

Moreover, in view of the shortage of political talents at this stage, it is envisaged
that future Chief Executives will need to trawl candidates for filling minister-equivalent
posts from the senior civil service for many years to come. For a full-fledged
representative democracy to function effectively without undermining the administrative
efficacy of the bureaucracy, it will be important to 1) clearly delineate the division of
responsibilities between the political tier and the bureaucracy; 2) clearly explain to the
senior bureaucracy any residual political role they may need to play in the transitional
stage, pending the availability of sufficient political talents to fill all posts open to

political appointment, and enlist their support for the transition; 3) provide the
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bureaucracy with protection against arbitrary political interference with the professional
conduct of their duties by establishing independent structures for handling of complaints
about undue interference or unfair performance appraisals ; and 4) remove outdated
constraints on civil servants’ participation in political activities. For example, civil
servants should be told in no uncertain terms that they have the right to take part in
political activities and express their political preferences in the same way as ordinary
citizens, provided that they refrain from doing so during office hours. A rule should be
introduced, similar to that in the U.S_, requiring that civil servants should not be allowed
to make political donations. The new paradigm should seek to combine greater political
legitimacy with administrative effectiveness, building on the experience and professional
competences of the civil service and introducing policies, procedures and structures that

facilitate co-operation between the political leadership and the civil service.
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