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31/03/2012 14:48 bee

Subject Response to the Consuitation on the Proposed Anti-stalking
Legislation
Ourgent [ Retum receipt [ Sign [0 Encrypt

Response to the Public Consultation on the proposed Anti-stalking

Legislation:
1} Reply to Questions in Section 3.37 of the Consultation:
al Yes, the same penalty for the same offence of harassment,

whether or not the suspects know or not know the effects of their conduct.
A person of ordinary intelligence and with sound mind is certainly capable
of anticipating for the consequences of his/her actions before he/she
actually proceeds to carry out such acts. For a person who is not capable
of anticipating beforehand the consequence of his/her own actions should
probably be subject to mental treatment, hence be sent to a mental
institute, not being left off the hook by simply paying a fine.

{(b) Yes.
(c) Yes.
2] The defenses set out in Section 3.38 of the Consultation:

The conduct mentioned in 3.38(a) and (b) must not be excluded from the
scope of offences for harassment, OR, you are condoning in silence the
“right” for unscrupulous parties (whosoever bearing “goodwill” or peoples
jdentified in the Laws of HK Cap. 589 Interception of Communications and
Surveillance Ordinance as civil Servants and Lawyers?) to intrude into any
legal HK permanent residents’ life and privacy at their pleasure and of
their choice.

3} Section 3.40 of the Consultation is utterly incomprehensible:
Regarding paragraph 3.38(a) and (b) above, the LRC recommended that the
defenses of prevention or detection of crime and lawful authority should be
made available so as to exclude these activities from the scope of the
offence. The latter was to ensure that the law would not put in jecopardy
the freedom of others to pursue lawful activities. The latter refers to
conduct pursued under lawful authority? Who are these peoples being
bestowed with so much “freedom” as being pry into the life and privacy of
others to “detect/prevent crime”? What if the “presumed subjects” of such
“privately-run” covert investigations turn out to be innocent? Do such
randomly-picked victims not deserve compensation for what they have been
made to live through, since it is the government that allows such things to
be done “in the name of law”?

4} Section 3.46 of the Consultation has a point:

Clarifications as to under what circumstances convert/overt surveillance of
the “presumed subjects” were considered to be wunreasonable” must be made,
particularly in a time when using the media to blackwash a presumed
opponent has become a growing trend. For example: the recent HK CE
election — that concerned public interest; but what about private citizens?
If the wife of a media boss suspects her husband of having a mistress hence
sending her team to conduct surveillance on the *“presumed mistress,” yet
all turns out to be malicious rumor resulting from jealousy.. Is being a
famous actor/actress synonymous with selling out his/her whole life and all
privacy? This has nothing to do with public interest!

5) Reply to Section 3.55 of the Consultation:

- Defense for news—gathering activities should be subsumed under
“reasonable pursuit” in sub-paragraph 3.55(a) (iii).

- specific defense for news-gathering: public interest, meaning
knowledge that has an impact on the HK public, not the private life of any
photogenic actor/actress, politicians, government officials..
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- Journalists are liable to the public in what they
report/publish, if what they report/publish will not only NOT enlighten the
public in any sense, but instead cause distress to some innocent
individuals, then they have already crossed the line.

6} Reply to Section 3.72 of the Consultation:

- Whether or not a court sentencing a person convicted of the
offense of harassment, the court should be empowered to impose a
restraining order on the defendant as it thinks fit. Such an order could
be made to the defendant in addition to a prison sentence, only that the
order could take effect only after the defendant is released from jail.

- The prosecutor and complainant should be allowed to comply to
vary/discharge the order, not the defendant. After all, what thief would
not desire to avoid imprisonment? As for the complainant, he/she shall be
liable for any consequences created as a result of such variation.

- Same penalty for same offense.

1) Reply to Section 3.81 of the Consultation:

- A person whose course of conduct amounted to harassment
serious enough to cause alarm or distress of another should be liable to in
tort to the object of pursuit, in addition to criminel liabilities.

- A plaintiff should be able to claim damages for distress.. and
apply for an injunction, in addition to the pursuit of criminal proceedings
against the defendant.

a) Reply to Section 3.93 of the Consultation:

- Yes to questions 3.93(a) (i) to (v).

- When a civil remedy loses its effects, recourse to criminal
remedies is necessary.

9) Chapter 4 Sections 4.1 to 4.5 must not be allowed to be
adeopted, or HK will become a police—-state in no time. Basing an
individual’s life and well-being on the word of one person: such an idea
must not even be considered at all, or you are opening the floodgate to
political persecution under the excuse of security.. This is particular
true when the one person having such powers may not be provided with
“correct intelligence" concerning the individual concerned, and nowadays
there is no guarantee for integrity of any government official however high
their ranking may be.

10) Points set out from (1) to (%) above largely comprise of my
response to the proposed Anti-stalking legislation. Also, please bear in
mind that in a Common Law zone such as HK that adopts the “presumption of
innocence principle,” often no action from law enforcement is taken until
after the fact, yet the misfortune is that once an act/a plan becomes a
fact, little can be done to reverse the damage done. And that was/has
been/is the dilemma faced by victims of stalking, among whom some have
already lost their life. Of course, legislating against stalking will not
be able to eliminate stalking altogether, but it can at least provide
comfort to victims of stalking who manage to escape unscathed while at the
same time deter potential stalkers from carrying out their scams in the
future.

Regards,
C. SZETO
PS: You may reveal my name as written above, but not my email address.

Thank you.
The same document is also attached hereto in Word form for your easy

reference.

h
=

31 March 2012 Stalkding.deox
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Submissi Am nternational Hong Kong o

Stalking Law Consultation

Amnesty international Hong Kong

Amnesty Intemational is an intemational human rights organization founded in 1961. AIHK is the
Hong Kong section of Amnesty International. Our vision is of a world in which every person enjoys all
of the human rights enshrined in the Universal Dedaration of Human Rights and other international
human rights standards.

Defending freedom of expression, freedom of assembly and the freedom of the press have been the
core mission of Amnesty intemational over the past five decades. From the perspective of
intemnational human rights standards, we would like to express our concems about the Consultation
Paper on Stalking (the “Consultation Paper’) released by the Constitution and Mainland Affairs
Bureau dated 19 December 2011.

Unclear definition

AIHK finds the broad definition of “Stalking” in the consultation paper to be problematic. With
reference to the Stalk Report 2000 by the Hong Kong Law Reform Commission (LRC) , we know that
the primary purpose of the Stalking Law is to protect women and victims of domestic violence from
molestation. According to this pumpose, the law should clearly define the acts, scope and context of
the offence. In paragraph 3.8 of the Consultation Paper it states

“We have considered whether the term “harassment” should be defined under the proposed
anti-stalking tegislation, if taken forward. The LRC considered it unnecessary as the term couid be
easily understood by the courts and the ordinary publ ic.”

AIHK finds this suggestion worrisome. Without a clear definition and context illustration, the
proposed law would put basic human rights at risk, particularly, as the Police have tightened various
policing measures in recent years. For example, at the post 7.1 protest on ya July last year and during

Chinese Vice Premier Li Kegiang’s three-day visit to Hong Kong last Augist, the Police aggressively
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obstructed news reporting and amested reporter and protestors.  If there is no clear definition of the
offence, the law could be manipulated as a convenient tool to suppress joumalism and
demonstrations. )

The Consultation Paper paragraphs 3.8 and 3.10 also suggest that

..... criminalizing harassme~ t without specifying a list of prohibited activities would help ensure that
alt kinds of activities that cause harassment can be caught. We tend to agree”

“ There is no established definition or criteria to define or measure distress and alam. .. The
anti-statking legislation of overseas jurisdictions provided no definition of “distress” to “alarm”. We,
therefore, do not consider it appropriate to define the two terms in the proposed legislation,...”

The law is suggesting that “harassment”, causing “distress” and “alarm” may be  criminal offences.
If they are criminal offences, it is important to provide a definition of these terms, otherwise the
public could become criminal offenders without realizing that they had committed a crime. Let us
take some examples: a complainant sending a letter of complaint more than once to a company, an
organization or a govemnment bureau; during news-gathering, reporters making continuous calis or
texted messages to senior government officials,; or protestors staging demonstrations at certain
office to express their demands. If the proposed law is enacted, the above activities could all become
criminal offences. As a result, people would lose freedom of expression and could easily be subjected
1o all kinds of human rights abuses.

“Collective harassment” poses threat to freedom of assembly
In the Stalking Report 2000, the LRC suggested only that the law targets one-person-to-one-person
conduct. However, the Consultation Paper paragraph 3.12 states,

“......a group of people acting together to harass another where each one of the perpetrators only
undertakes one act of harassment.”

If a protest target just feels “harassed” or even only feels “distress” and could use this law to have the
protestor charged, then the public would have no means to defend their rights. Once again, when
freedom of expression is infringed, human rights abuses will increased.

Furthermnore, we strongly believe such law could be exploited easily, based on the experience of the
United Kingdom. We know that the UK media has experienced various obstacles after the
Govermnment enacted the Protection from Harassment Act. On the other hand, according to Article 19
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of Intemational Covenant on Civil and Political Rights, rights to access information should be upheld
when considering any “stalking” allegation.

We also note that women’s groups, victim of money lenders and land acquisition have experienced
various difficulties, while the Hong Kong police seemed to have ignored their concems.

in view of the urgency of their needs, we suggest that the Bureau should enhance the existing laws,
namely the Domestic and Cohabitation Relationships Violence Ordinance, the Money Lenders
Ordinance and the Landlord and Tenant (Consolidation){Amendment) Ordinance to fully protect the
victims, instead of enacting the proposed new law which could jeopardize the rights of the people.

Conclusion

Under the Basic Law, the United Nations’ Universal Declaration of Human Rights (UDHR) and the
Hong Kong Bill of Rights, everyone should have the right to freedom of opinion and expression, the
right to freedom of peaceful assembly, rights to access information and the rights to life, liberty and
security of person. AIHK has strong reservations about this Stalking Law proposal. We believe the
Hong Kong Government should strengthen and enhance the existing laws, before considering
enacting a new law to combat stalking acts related to domestic violence, money lending and land

acquisition.

31 March 2012
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Team 4

Constitutiopal and Mainland Affairs Bureau
12/f., East Wing, Central Government Offices,
2 Tim Mei Avenue, Tamat,

Hong Kong
26™ March, 2012
Dear Sir/Madam,

The purpose of this letier is to critically assess recommendations on ‘Offence’ part in the
consultation paper (“paper”) on stalking. This letter will adopt a criminal law
perspective (“CLP™), to see if the paper attains the purposes or functions of the criminal
law (“CL”), namely, the prevention, incapacitation, restitution, retribution effects etc.
Part I of this letter will address the elements of the offence considered in the paper and
see if they satisfy CLP. The other parts of this letter will focus on the idea that CL
should maintain its protection effect rather than being used as a tool to solving social

problem and violating human rights.

(D Elements of the Offence on Stalking

The paper first states the three recommendations from the Law Reform Committee
(“LRC”) on stalking. LRC suggests a person who pursues a ‘course of conduct’ (“COC”),
which he knows or ought to know (“OTK”), amounting to causing that person alarm or
distress shall be guilty of an offence. Recommendations largely copied the United
Kingdom’s (“UK”) Prevention from Harassment Act (“PHA”). The paper does not say
the newlegislaﬁonwﬂlbethesameaswhat LRC suggested, it is expected that it will
refer largely to PHA because most of the HK legislations borrow similar provisions from
the UK. LRC considered the persistence concept embedded in ‘COC’ is
self-explanatory and requires no further elaboration. In addition, LRC did not put
forward an exhaustive list of incidents of what is ‘harassment’. Similar to PHA and
Ireland’s law", it says harassment should be ‘serious enough to cause that person alarm or
distress’. The paper considers whether it should draw a list of prohibited activities of
causing harassment and if there is a need to define ‘distress’ and ‘alarm’. Furthermore,
one of the key aspects of the LRC’s recommendation (“recommendation”) is that it
imposes an OTK standard, which means to establish the offender’s guilt, the prosecution
is not required t0 pmvethaiﬂlcoﬁ’enderposs&ss&saspeciﬁcintent(whichissﬁnﬂarto
PHA). LRC furthers states in ts third recommendation that the ‘OTK’ standard is when

_##-—_—__.-_
! $.10 (1) of the Non-Fatal Offences against the Person Act 1997
1
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a reasonable person in possession of the same information would think that the COC
amounted to harassing the other.

(A) Less preventive effect
Concerning the COC, I think the intuitive understanding of the stalking nature (j..

repetitive) cannot be assumed to be inferred in people’s minds when reading this actus
reus element. Therefore, some light must be shed on the term as guidance about the
terms notifies the public for what the law seeks to condemn, thereby achieving a better
preventive effect. It is not to support a drawing of an exhaustive list of what is stalking
as in Australia’ and Canada®, for there is a risk that stalking would be interpreted
exclusively according to the list and it does not provide a clear picture in light of a variety
of stalking conduct 8.7 (3) of PHA defines the term as ‘conduct on at least two
occasions that may include speech’. By Tequiring two occasions as a liability basis,
PHA enables a means of intervention at an carly stage of stalking. However, the
importance of nexus between the incidents in ‘COC” is still negated. We can see the
requisite nexus in the US and Australia’. $.649.9 (e) of the Californian Penal Code
defines COC as “a pattern of conduct composed of a series of acts over a period of time,
however short, evidencing a continuity of purpose’. In Australia, it also defines stalking
refers to a list of prima facie lawful conduct when it is undertaken for a particular
prohibited purposes®. Leaving ‘COC’ in the legislation without elaboration may
acknowledge that stalking can take many diverse forms and enhance protection available
for victims of stalking, however an elaboration of the term such as elaborating the
required nexus in the COC gives a clearer picture to what contributes to part of the actus
reus of the offence and inform the public better.

(B) Better protection offered
For the definition of ‘harassment’, albeit being criticized as over-general, the LRC’s

definition of ‘harassment’ ensures a greater protection to the victim. It is important for
CLtocapturctheverynarureofthecrimeforprotecﬁngthevicﬁmsandgetabetter
restitution effect. LRC’s definition captures the central wrong and harmful effect of
stalking, that is, the offender causes harm to victim with unwanted attention and relentless
pursuit. Through recognizing the nature, CL is in a better position to protect and repair
the harm caused to victims. Defining harassment as ‘causing a fear of safety’ like New

2 $34A of the Crime Act 1900 in the Australian Capital Territory.
! S.264 (2) of the Canadian Criminal Code.

! Finch, Emily. (2002). Stalking The Perfect Stalking Law: An Evaluation of The Efficacy of The
Protection from Harassment Act 1997. Criminal Law Review.

* Supranote 2.
2
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Zealand® and Canada’ neglects the fact that sometimes harassment causes emotional
distress rather than an apprehension of safety risk. Furthermore, specific measurements
about the level of alarm or distress for establishing offenders’s guilt is not proposed.
This ensures the determination of whether a particular behaviour amounts to harassment
is open to the court’s interpretation with reference to the parameters of acceptable
interaction on an individualistic basis® (although neither LRC or the paper considers the
victim’s fear in all circumstances shall be reasonable®). There is no clear definition of
“alarm’ and ‘distress’ in medical field'®. The terms are largely a question of fact for the
court’s determination with regard to each case’s circumstances. It is not sensible if the
legislation prescribes definitions for the two terms. The Recommendation addresses
interests of CL’s intended protected group.

(C)Insufficient incapacitation and deterrent effects
The ‘OTK standard seems at first glance as helpful to prosecution because the specific

intent required of the offender to be liable to stalking is disregarded. The
Recommendation does not encourage the incapacitation effect of CL. On one hand, the
proposed legislation ideally caiches a larger pool of offenders and seems protecting the
public better; on the other hand, the ‘OTK’ standard catches a group of people who do not
really comprehend their misbehavior would cause distress to victims. The relief gained
from putting the offender to jail or imposing injunction only be short-term and may not
prevent the offender from re-offending. It is more constructive to the offender’s holistic
development by giving him a chance to reconsider his behaviour and modify his attitudes
through psychological treatments or social etiquette workshops than criminalizing it.

Furthermore, if a specific intent is not required of the offender in order to prove his guilt,
it would lower deterrent effect of the law. Common sense tends to suggest that the
possibility of being criminalized would defer the potential offenders from trying the
behaviour. However, it may not be the case for stalking offenders. For many times the
stalking offenders are delusional and continue the stealthy misbehavior, even the victims
have been trying hard to stop or disapprove them. Excluding the mens rea requirement
may not serves a deterrent effect as for most of the time the offenders are simply
out-of-mind and acting deliberately. Hardly would they be able to comprehend their
behaviour can make victims suffer nor would they be able to comprehend the deterrent

6 5.8 of the Harassment Act 1997.

7 8.264 of the Canadian Criminal Code.
¥ Supramnote 3.

% Supramnote 6.

10 Constitutional and Mainland Affairs Bureau. (2011). Consultation Paper on Stalking. Hong Kong:

Constitutional and Mainland A ffairs Bureau.
3
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effect of the new legislation. If such a strict liability is imposed, therewill be a reversed
burden proof. To mitigate the harshness of a purely objective test, attributing certain
characteristics of the offender to the reasonable person is encouraged.

(D) No fair labelling
The name of an offence symbolizes the degree of condemnation attributed to offenders

and signals to society how the offence is to be regarded!!. If ‘stalking’ accurately
reflects the degree or nature of the wrongdoing, then the offender could be fairly
stigmatized'2. However, if the “OTK’ standard is kept, it is arguable that the offenders,
are not labelled in proportion to his wrongdoing, because he is affected by his own
circurnstances which is neglected by the proposed legislation.

(IT) CL should not be abused to solve a social problem even theugh retribution

effect is attained

We have to ensure that CL would not be abused to solve a social problem'. Courts have
been interpreted some offences in the Offences Against The Person Ordinance (Cap. 212)
(“OAPO”) to include the manifestations of stalking, by applying the offences to stalking
behaviour despite the absence of the threat of physical harm. Although the OAPO is not
an ideal means to tackle stalking, it would be more appropriate to improve the existing
laws in tort and OAPO than to devise a new CL (which obviously lacks definition) to
address a social problem. For example, the Domestic Violence Ordinance has been
amended in 2010 to protect women and victims of domestic violence from being stalked
or harassed by unwelcome phone calls. Even though the criminalization of stalking
serves the retribution effect by leading the public opinion to condemning for the act
conducted by the offender and attribute to the offender moral blameworthiness, it would
be quite another matter to allow the public marking of some conduct with a condemnatory
label to become the very test for the criminalization.

(I1I) Should not use collective harassment (“*CH”) and harassment to deter lawful

activities (“HTDLA”) as offences which wounld minimize the original

protection effect of CL,
The paper considers if CH and HTDLA should be made offences. S.7 (3A) of PHA

makes CH an offence. Stalker can be charged even if he acts personally only one
harassment act and arranges another person to commit other stalking acts on the victim.

! Williams, Glanville. (1983). ~Convictions and Fair Labelling. Cambridge Law Journal , 42 01.
2 Chalmers, James and Leverick, Fiona. (2008). Fair Labelling in Criminal Law
Modern Law Review 71,217-246 :

® Wells, Celia. (1997) Stalking: The Criminal Law Response. Criminal Law Review.
.|
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No similar law is found in other jurisdictions. PHA aims to tackle the difficulty of
proving guilt under the doctrine of joint enterprise because of each offender’s limited role
in CH thereby offering better protection in situations such as debt collections. Assuming
the mens rea element is absent, whenever a reasonable person owning the same
information would think different acts by offenders in the COC amounts to harassment,
the group of offenders would be prosecuted. HTDLA deals with single stalker on
multiple victims. A similar provision is found in s.1 (1A) of PHA, which largely targets
animal law protestors.

It is foreseeable that if CH is made an offence, protestors would easily be culpable when
the victim can report to the police that there is harassment. Even though protesters can
later excuse themselves in court that their conduct was ‘reasonable’, the victim achieved
his aim for protests were immediately obstructed. CL aims io have a better protection
against a wrong but not to be used as a tool to suppress union organizations. If HTIDLA
is criminalized, a labour union that calls staff to strike against unreasonable measures of
their employers would be considered as “deterring lawful activities® and can report to the
police. Gathering support on the internet to criticizing some people or ‘like’ on
Facebook, setting up booths on the streets asking for signature from the public may easily
aftract criminal liability. It is unclear how a similar provision like PHA could operate
to effectively protect an employee if only a fellow employee had been harassed, as the
legislation required one person had harassed another on at least two occasions to secure a
conviction under s.1 (1A) of PHA. Furthermore, there is little statistics showing the two
situations are now eminent dangers to the public. The inclusion of these offences would
of no effective value subject to abuse.

After critically assessing the paper from CLP, it is viewed that if the law is to be passed, it
should be more well-defined instead of borrowing largely from PHA. It would be a
significant extension of CL without precise limitations, unless there is judicial
interpretation limiting the proposed legislation’s meaning'é. It should be bome in mind
that any legislation against CH and HTDLA shall not be used as tools to suppress freedom
of expressions, otherwise it would not protects what the law originally intends to protect.

Yours sincerely,

signed)

¥ Herring, Jopathan. (1998). The Criminalisation of Hasassment. Cambridge Law Journal.
5
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Dear Sirs,

I object the proposal to aiminalizing stalking as the existing legislation, i.e. Harassment Act, Is good
enough to address the issue which as the Law Reform Committee emphasizes on debt collector and
ex-lover behaviors.,

Asar&spombhgovunmmbwhmevammﬂeﬁrganewpmpoalrdamdmmepwllcinwat,
should take into account of freedom of press, human right. right to protest and right to pursue of
huth.Theprnposedantistaﬂdngmrrispubﬁcﬂwtﬂ]isisatestcaseforhrﬁdenmmdamages
the core value of Hong Kong.

Hong Kong is not a democracy dity in politics yet. Democracy is a fundamental to allow pubic
participating law making and elect their own leader that is not going to happen in Hong Kong.
Therefore law reform should be taken for public imterest but not for administrative convenience.

Please be mindful that you may deceive all people part of the time and part of the people all of the
time but not all of the people all of the time. As Edmund Burke said all that necessary is for evil to
triumph and is for good man to do nothing. 1 am now doing as a good man should do.

Regards,
LEUNG Chun Sing
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This should NOT be made a criminal offence.
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Dear Sir/Madam,

I am for legislation against stalking behaviour. Undue following, shadowing or intrusion into the
private living of an individual should be considered criminal, and should not be justified simply with
the sweeping excuse of "public interest”. In this sense, the newspaper media need to justify
themselves and put up evidence that what they are after is really for public interest (ie should not
assume that everything published in newspaper or megazines is for public interest), On the other
hand, sending "unwanted™ gifts or revealing the intimate facts of a person should not automatically be
regarded as stalking. Evidence should be raised that these acts are done with a malicious intention
before these are considered criminal.

Thank you. .

CSHo (deleted)
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Tam San Han Patty
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- agree to legislate against stalking

- should take into consideration of similar arrangement in nearby developed regimes

- agree with a person who pursues a course of conduct which amounts to
harassment serious

enough to cause alam or distress of another be made liable in tort to the object of
the

pursuit

- a line should be drawn to balance the need of business (such as promotion, cold
call) and the public nterest

-The court should be empowered to make a restraining order to prohibit a person
convicted of stalking from doing anything which causes alam or distress to the
victim or any other person.

- Stalking leads to criminal offence is contorversial
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TRHIS IS ABOUT THE 3RD TIME | RAISE THIS DEMAND.

A LAW SHOULD BE ESTABLISHED TO FORBID, FORBID,
PEOPLE FROM STARING, OR LOOKING, OR NAILING
THEIR EYE-ORGANS ON ANOTHER HUMAN BEING,
WHETHER THAT OTHER HUMAN BEING POSSESS
CONSCIOUSNESS OF DIGNITY OR NOT, WHEN THE
STARER, INVARIABLY OF VERY LOW QUALITY HOWEVER
WELL OR BADLY ATTIRED, CANNOT TELL THIS.

SUCH LOOKING/STARING, USUALLY COMMITTED WITH
INSULTING, LUSTFUL INTENT, IS INJURIOUS TO THE
DECENT, WHOSE DIGNITY IS OF COURSE THUS
DEPRIVED AND CAUSES MENTAL WOUNDS, WHICH
WOUNDS CAN ACCUMULATE TO SERIOUS MENTAL
DISTURBANCES OR INJURIES, WOUNDS IN THE HEART,
THOUGH HONG KONG IS NOT IN POSSESSION OF SUCH
DECENT GENERALLY.

(Unable to ascertain whether the sender agrees to make

known his/her identity)
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Hong Kong

Consultation Paper on Stalking
ction

Hutchison Global Communications Limited and Hutchison Telephone Company
Limited (collectively referred to as “Hutchison™) arc pieased to submit their joint
?omments on the Consultation Paper on Stalking (the “Consultation Paper”) as
ollows: :

ufficient the P }-Stalking Law

In the Consultation Paper, the Government agrees to the view of the Law Reform
Commission (“LRC”) that stalking is a problem in Hong Kong that needs to be
addressed. It stated that:

“Even if stalking does not affect a significant number of peaple
in Hong Kong, the LRC was of the view that it is clearly a
serious problem for those affected by such conduct.

In considering the need for the legislation, the Government shares the LRC’s view
that:

“... it is immaterial whether the number of Hong Kong
residents affected by stalking behaviour is 100 or 10,000. As
long as there are enough cases to show that some people in
Hong Kong are being harassed by stalkers, stalking is a
problem that needs to be addressed — whether these victims
account for 1% or 0.01% of the Hong Kong population.”

However, both the LRC and the Govermment has not elaborated the meaning of
“enough cases” and has mot provided an objective basis to support and justify
LRC’s concem.

On the contrary, the Government acknowledged that “there are no statistics on
stalking per se” to support the Proposed Anti-Stalking Law.

With the lack of objective evidence to prove that “stalking” is affecting 2
substantive number of population in Hong Kong and that it is creating a serious
problems to those affected (in an objectively measurable standard), the extent and
magnitude of such a “problem” cannot be objectively ascertained, It is pre-mature
to consider spending public and administrative resources on creating a law on this
subject when there is no concrete evidence of the need for such.

No objective evidence indicates that there is 2 pressing need to pursue such a new
law, especially in light of the fact that there are 5 offences under tort law, 7 offences
under existing criminal law and 3 offences under common laws that deal with
similar behaviow. In the Consultation Paper, it stated that it is impractical and
undesirable to await development of the common law to provide comprehensive

1-
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BN Hong Kong

protection to victims of stalking, From the other side of the coin, a lack of common
law cases may indicate that such protection may already well be provided under the
current laws,

8.  Besides, even if a2 law on anti-stalking is proved to be required after a thorough
study,inoﬁcrtoensmeﬂlatthclawiswelldesignedforﬂwpmpose,fhenatureof
the incidents that prompted the law in the first place would have to be carefully
studied and analyzed in order to ensure that the lgw will be able to prevent the
specific types of behavior that aim to be curtailed. The few cxamples that were
quoted by the LRC do not give a comprehensive view of the types of behaviour that
aim to be regulated. Further study in that respect is necessary in order to determine
what form the law, if there was to be one, should be,

9. We consider that 2 balance should be struck between spending public resources on
cnacting a new law and protecting & hypothetical few of the public. If the number of
people affected by stalking behaviour is only a handful number of Hong Kong
tesidents, pursuing the Proposed Anti-Stalking Law may not serve the public
interest. -

10.  In the premises, the Govemment should collect more objective evidence and figures
to analyze the need for the Proposed Anti-Stalking law to justify spending public
TESOUITes on Its enactment,

El f the Crimj ence of Stalkin Proved Necess:
(i) Vague definitions
11. Under the Proposed Anti-Stalking Law,

“... @ person who pursued a course of conduct which amounted
to harassment of another, and which he knew or ought to have
known amounted 1o harassment of the other, showld be guilty of
a criminal offence; for the purpose of the offence, the
harassment should be serious enough to cause that person
alarm or distress..."

12. However, no clear definitions are provided for the meanings of “harassment”,
“alarm” or “distress”, as the Government believes that by not defining the above
terms, it will give flexibility in law.

13. A balance needs to be struck between providing flexibility in law and pmviding
certainty to the persons who may unfiiirly be caught under the Proposed Anti-
Stalking Law.

14. In the absence of clear definitions, it would be unfair 1o a person who may not
uecessarily be aware that his acts would constitute “harassment” of another. Such
peérson may get a wrong impression that his acts are welcomed, or if not, at least not
be rejected.

A Hurchison Telecom company
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15. There must be clear and indicative refusal or rejection (by words) from the
complainant which clearly indicates that further contact is unwanted.

16, Moreover, guidelines and non-exhaustive examples of what conduct may constitute
harassment, and under what circumstances, should be provided.

(ii) Mental State of the Victim
17. In the Consultation Paper, the Government agrees with the LRC’s suggestion that:

“.. the activities engaged in by the stalker should have caused
the victim alarm or distress (which is a subjective test)...”

18. Jt went on to state that the terms “distress” and “alarm™ have been used
interchangeably in medical literature, without elaborating the difference between
the two terms. The frequency and magnitude of “alarm™ and “distress” should be
clearly set out that there must be a legitimate ground for the person to feel alarmed
and distressed. '

19. As the victim's state of mind is an important component of the Proposed Anti-
Stalling Law, an objective test; instead of a2 subjective test in respect of the
particular individual (who might be ultra sensitive or vulnerable), should be used to
determine whether a reasonable person in the same situation would feel alarmed or
distressed before the stalker could be charged with the offence of harassment.

(iii) Intention to Harass

20. In the Consultation Paper, the Government concurs with the LRC’s view that
intention to harass should not be included as an clement of the proposed offence for
the following reason:

“If the stalking offence requires specific intent on the part of
the stalker, the anti-stalking provisions would not be able io
help victims who suffer at the hands of stalkers who are
delusional and not capable of forming the necessary intent.”

21. If the LRC’s ergument alone is good, the same “concem” could have applied to
murder and-other criminal offences thet requirc 2 proof of intent. We do not agree
to the view of both the LRC and the Govermment because intention is an important
element of proof in criminal offences. There is no basis to change the fandamentals
of the whole criminal law system for the Proposed Anti-Stalking Law.

22. It is unfair and unjustifiable to have a blanket dispensation of the need to prove
intent simply because a random few mey be incapable of forming an intent. The
fiundamente] of needing to prove intént shonld remain with an exemption to prove
intent be provided to such category-of person.

A Hutchisoa Whampoa compainy
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The element of an intentjon 1o harass an individual with the purpose or effect of
creating distress or alarm should be included.

Exemption to Legitimate Business Activitios

24.

25.

26.

27.

28.

29,

We note that the few examples quoted in the Consultation Paper involve harassment
by an ex-girlfriend or between two individuals in thefr own capacities, Nonc of the
¢xamples quoted involve sales activitjes (or one in the capacity s a consumer).

We also note that the proposed Trade Descriptions (Unfair Trade Practices)
(Amendment) Ordinance Bill 2012 (the “TDO™) seek to regulate, among others,
“aggressive sales practices”,

It would be a waste of administrative and public resources to have two legislations
that potentially overlap or contradict with each other on the same subject matter.
Furthermore, it may create wmcertainty in carrying out business and incurring high
compliance costs, which cventually would harm legitimate business activities. The
need for an enti-stalking law on business activities should be assessed only after the
TDO is in place for a certain time and is proved to be ineffective, All business
activitics should be excluded from the scope of the Proposed Anti-Stalking Law,

The Goverament acknowledged that a balance should be struck between interests of
different stakeholders:

“...how the competing rights and interests, in particular
Privacy of the individual and freedom of the press, could be
balanced would need to be carefully considered and weighed, "

legitimate sales activities should not be regulated. if 5 consumer is purely annoyed
because of bad selling techniques, then the Proposed Anti-Stalking Law would be

In respect of collective harassmeni, different representatives acting for and on
behalf of one corporation may be unfairly caught under the Proposed Anti-Stalking
Law, if their separate acts may constitute 2 “course of conduct”. An intent of acting
together for the purpose of harassing another individual must be onc of the elements
of the criminal offence (please refer to our views on intention under paragraphs 20 —
23 above). Otherwise, separate innocent and legitimate acts of individuals will be
unjustifiably aggregated. '

A Hulthisoo Whampoi campany
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Hong Kong

lusion

30. Hutchison urges the Govetnment to collect more cvidence and conduct 8 more in-
depth analysis in order to provide sufficient grounds fo pursue the Proposed Anti-
Stalking Law. If the Proposed Anti-Stalking Law is to be pursued, the components
of the criminal offence of stalking should he well-defined and that legitimate
business activities should be exempted.

Sebmitted by

Hutchison Global Communications Limited and
Hutchison Telephone Company Limited

om 30 March 2012

A Hukkhjson Telecom company
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Introduction

Stalking may be describad a5 2 series of acs
direceed at a specific person which, taken
together over a period of time, causes him ro feel
harasted, alarmed or distressed
A wsualker may harass his viciim by making
unwelcome visits or unwanted communications,
following the victim on the streets, watching ot
beserting the victim's home or place of work,
sending uawanted gifis oc bizarre articles to
the vicrim, disclosing intimate facts abour the
victim ta third parties, making false accusations
about the vicdm, damaging property belonging
to the victim, and/or physical and vetbal abuse.
Stalking behaviour may escalare from whac
may ialdally be annoying, alarming but lawful
behaviour to the level of dangerous, violent and
potendally faral scts.
Although exlsting common law and criminal
offences cover some aspects of stalklng
behaviour, thecy deal with them as isolated
incidents and cannot address stalking as an
independent phenomenon. The Law Reform
Commission (“LRC"), therefore, has proposed
that anti-statking legislation should be
.introduced, under which a person who pursued a
course of conduct causing another person alarm
or distress would be guilty of an offence and
liable In tort to the victim.
We share the LRC's view thac stalking can
have a serious impact on che health, freedom
and quality of life of che victim and his
family. We, therefore, propose co putsue
legislation against statking. As a number of
the LRC recommendations are controvenial,
we have issued a consultarion paper setting
out the considecations relevant to the LRC
tecommendations. The major issucs on which
comments are invited are highlighted below.

S0463

Y=Ycs

f

N = No

Issues on which Comments are

Invited

Need for Legislation
yr.- Should we legislate againat statking?
Offence

Yo Should stlking be made a criminal offence?

Y o If 30, should the offence be based on the
LRC's recommendation that a person who
pursucs 3 caurse of condixe, which he knows
or ought to know amounts to harassment
serious enough 1o cause a person alarm oc
dittress, be guilry of a crimina) offence?

%Yo Should collective harassment and harassment
10 deter lawfu] activities be made offenca?

Penalty

Yo Should a single maximum penaley of a finc of
$100,000 and iroprisonment for rwo years be
set for the stalking offence?

Defences

" N o Should the following defences recommended

by the LRC be providcd?
N (3} the conduce was pursued for the puspose

of preventing or detecting crime;

N (b} the conducr was pursued under lawful

authoticy; and

N (c) the pursuic of the course of conduct
was reasonable in the particular
circumstances.

N o Should a defence for news-gathering activities
be subsumed undcr the *reasonable pursuic™
defence in {¢} above as reccommended by

N the LRC, or a sepacare, specific defence for
news-gathering activities be provided? If the

N latter. how should the defence be framed?

(Unable to ascertain whether the sender agrees to make known his/her identity)
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- = NO
Y-S = NO
Reseraining Orders in Criminal

Proceedings
Yo Should the court be empowered 1o make

a restraining order to prohibix a person
convicxed of stalking from doing anything
which causes alarm or distress o the victim

%r any other person and if 50, should a breach
constinue a criminal offence?

Civil Remedies for Vicrims

Ve Shauld a person who pursues a course of
conduct which amounts 1o harassment serious
cnough to cause alarm or distress of another
be made liable in tort to the object of the
pursuit?

% Should the victim be abie to clsim damaga for
any distress, anxiety and financial loss resulting
from the pursuit and apply for an injunction to
prohibit the stalker from doing 2nything which

causes him alarm or distress?

Your Views

You can obtain the consultation paper from

the Public Enquiry Service Centrcs of District
Offices or download it from our websire {www.
cmab.gov.hk). Please send us your views by mail,
facsimile or email on or before 31 March 2012.
Address:

Team 4

Consdwtional and Mainland Affairs Burean
Central Government Offices

YUF East Wing

2 Tim Mei Avenue, Tamar

Hong Kong

Fax number:

2523 0565

E-mail address:
sulking_eomnlmiou@mab.gov.hk

(Unable to ascertain whether the sender agrees to make known his/her identity)




Introduction

Stalking may be described as a serics of aces
directed at a specific pesson which, taken
together over a periad of time, causes him to feel
harassed, alarmed or distressed.

A statker may harass his victim by making
unwelcome visits or unwanted communications,
following the vicrim on the streets, watching or
beserting the victim's home or place of work,
sending unwanted gifts or bizarre arcicles 1o

the victim, disclosing intimate facts about the
victim to third parvies, making false accusations
abour the victim, damaging property belonging
to the victim, andfor physical and verbal abuse.
Stalking behaviour may cscalate from what
may initially be annoying, alarming bur lawful
behaviour to the level of dangerous, violent and
potentially faral acts.

Although existing common law and criminal
offences cover some aspects of stalking
behaviour, they deal with them as isolated
incidents and cannot address stalking as an
independent phenomenon. The Law Reform
Commission (“LRC"), therefore, has proposed
that anti-sulking legislacion should be
introduced, under which a person who pursued 2
cousse of conduct causing another person alarm
ot distress would be guiley of an offence and
liable in cort to the victim.

We share the LRC'’s view thae stalking can
have a serious impact on the health, freedom
and qualicy of lifc of the victim and his

family. We, therefose, propose to pursue
legislation against stalking. As a number of

the LRC cecommendations are controversial,
we have issued a consultation paper sctting

out the considcrations relevant to the LRC
tccommendations. The majar issucs on which
comments are invited are highlighted below.

S0464

Issues on which Comments are
Invited

Need for Legislation

we legislare against scalking?
Offence

ralking be madc a criminal offence?
oITso @' he offence be based on the
LRC's recommendation that a person who
pursues a course of conduct, which he knows
or oupht to know amounts to harzssment

serious enough to cause a person alarm or

distress, be guilry of 2 criminal offence?
ollcc:ivc harassment and harassment
to deter lawful activities be made offences?
Penalty

single maximum penalty of a fine of

$100,000 and imprisonment for two years be
set for the stalking offence?

Defences
o Should A following defences recommended

by the LRC be provided? NOT AT A L l:_=:

(a) the conduct was putsued for the purpose

of preventing or detecting crime;

{b) the conduct was pursued under lawful

authority; and

(c) the pursuit of the course of conduct

was reasonable in the particular

circumstances.

o Should a defence for news-gathering actividies
be subsumed under the “reasonable pussuit”
defence in {¢) above as recommended by

the LRC, or a separate, specific defence for
news-gathering activities be provided? If the
latter, how should the defence be framed?

{Unable to ascertain whether the sender agrees to make known his/her identity)
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Restraining Orders in Criminal

Proceedinp

o @be court be empowered to make

a restraining order to prohibit a person
convicted of saalking from doing anything
which causes alarm or distress to the victim
or any other person and if so. should 2 breach
constituee 1 criminal offence?

Civil Remedies for Victims
o person who pursues a course of

conduct which amounts to harassment serious

enough to causc alarm ar distress of another
be made liable in tort to the objcct of the

pursi?

' victm be abie to claim damages for
any distress, anxiety and financial loss resulting
from the pursuic and apply for an injunction to
prohibit the stalker from doing anything which
causes him alarm or distress?

Your Views

You can obuain the consultation paper from

the Public Enquiry Service Centres of Disuict
Offices or download it from our website {www.
cmab.gov.hk). Pleasc send us your views by mail,
facsimile or email on or before 31 March 2012.
Address:

Team 4

Constitytional and Mainland Affairs Bureau
Central Govemnment Offices

12/F East Wing

2 Tim Mci Avenue, Tamar

Hong Kong

Fax number:

2523 0565

E-mail address:
smlking_cousulution@amb.gov.hk m

{(Unable to ascertain whether the sender agrees to make known his/her identity)
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Introduction

Stalking may be described as a series of acts
directed at a specific person which, taken

rogether over a period of time, causes him to feel

harassed, alarmed or distressed.

A swalker may harass his victim by making
unwelcome visits or unwanted communicadions,
following the victin on the streets, warching or
beserting the vicim's home or place of work,
sending unwanted gifts or bizarre arvicles to

che vicrim, disclosing intimate fcrs about the
victim to third parties, making false accusations
about the victim, damaging property belonging
to the vicrim, and/or physical a;:d veghal abuse.
Sualking behaviour may escalate from what
may initially b annoying, alarmiog but lawful
behaviour to the level of dangerous, violent and
potentially fatat acws.

Although existing common law and criminal
offences cover some aspects of stalking
behaviour, they deal with them as isolated
incidents and cannot address stalking ds an
independent phenomenon. The Law Reform
Commission {("LRC”), therefore, has proposcd
that anti-stalking legislation should be
introduced. under which a person who pursued 2
course of conduct causing another person alarm
or distress would be guilcy of an offence and
liable in tort to the vicim.

We share the LRC's vicw char stalking can
have a serious impact on the healdh, freedom
and qualiry of life of the victiim and his

family. We, therefore, propose to pursue
Jegistation against stalking. As 2 nurmber of

the 1.RC recommendations ase controvessial,
we have issued a consulcation paper setting

out the considerations relevant to the LRC
recommendations. The inajor issucs on which
cormments arc invited are highlighted below.

50466

Issues on which Comments are
Invited

Need for Legislation

o Should we legislate against stalking? v

Offence

o Shoald stalking be made a criminal offence?  V/
o If so, should the offence be based on the

LRC's recommendation that a person who

pursucs a course of conduct, which he knows

or ought to know amount to harassment

serions cnough to cause a person alarm or

distress, be guilty of a criminal offence? v
o Should collective harassment and harassment

to deter lawful activities be madc offences? v
Penalty

e Should a single maximum penalty of a fine of
$100,000 and imprisooment for two ycars be
set for the sealking offence? v

Defences

o Should the following defences recommended

by the LRC be provided? X
(@) the conduct was pursued for the pn:pou

of preventing or detecting crime; X
(b} the conduct was pucsued under lawful

authority; and X
{c) the pursuit of the course of conduct

was reasonable in the particular

circumscances. X

o Should a defence for news-gathering acdvitics

be subsumed under the “reasonable pursuit”

defence in () above as recommended by

the LRC, or a separate, specific defence for P 3
news-gathering activities be provided? If the K
tarrer, how should the defence be framed?

(Unable to ascertain whether the sender agrees to make known his/her identity)
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Restraining Orders in Criminal

PrOEf:dfngs

o Should the court be cmpowcrcd to make

a restiaining order to prohibiv 2 person
convicied of stalking from doing anything
which causes alarm or distress to the vicdm
or any other person and if so, should a breach

constirure 2 criminal aTence?

<<

Civil Remedies for Victims

o Sheuld 2 person why pursues a course of
conduct which amounts 10 harassment serious
enourh 10 cause afarm or distress of another
be m2de lizble in worc 10 the object of the

-, v
pursuit:
o Should the victim be able ro daim damages for
any distzess, amdery and financial loss resulting
from the pursuit and 2pply for dn injunction to
prohibir the stalker fromn doing anything which v :

causes him alarm or disrress? -

Your Views

You ¢2n obrain the eonsulration paper from

the Public Enquiry Scrvice Centres of District
Office: or download it ftom cur website (www.
cmab.pov.hk). Please send us your vicws by mail,
facsir:iile or email on or before 31 March 2012,
Address:

Tearn 4

Cornstitutional and Mainland Affairs Buseau
Centu) Government Offices

12/¥ 7au Wing

2 Ti:n Mei Avenue, Tamar

Ho:e Kong

Fax neunber:

2527 0563

E-rail address:
st:lking_consultztion@an:b.gov.hk

(Unable to ascertain whether the sender agrees to make known his/her identity)




Introduction

Sealking may be described as a series of acts
disected at a specific person which, taken

togerher over a period of tirme, canscs him 1o feel

harassed, alarmed or diswessed.

A stalker may harass his viciim by making
unwelcome visits or unwaated communications,
following the victim on the strects, watching or
bescuing the victim’s home or place of work,
sending unwanted gifts or bizarre arvicles to

the victim, disclosing intimate facts about the
victim to third partics, making [alse accusations
about the victim, damaging property belonging
to the victim, and/or physical and verbal abuse.
Stalking behaviour may escalate from what
may initially be annoying, alarming but lawful
behaviour to the level of dangerous, violent and
potentially faral aczs.

AXthough existing common law and criminal
offences cover some aspects of sulking
behaviour, dacy deal with them as isolated
incidents and cannot addrcss stalking as an
independent phenomenon. The Law Reform
Commission ("LRC"), thercfore, has proposcd
thar anti-stalking legislation should be
introduced, under which a person who pursued a
course of conduct causing another person alarm
or distress would be guilty of an offence and
liable in tort to the victim. )

We share the LRC's view thae sualking can
have a serlous impact on the healdh, freedom
and quality of lifc of the victim and his

family. We, therefore, proposc © Put.x'l._l.:c '
legislation against stalking. As 2 number of
the LRC recommendarions are controversial;
we have issued a consuiration paper setting

our the considerations relevant to the LRC
recommendagions. The major issucs.on which.

50467

Issues on whicli Comuients are

Invited

Need for Legislasion

o Should we legislate against sta <ing?

@C’ L Ourfg
Offence

o Should stalking be made a cricainal O&I& Course.

o If so, should the offence be bz .<d on the
LRC’s recommendation that a [ .rson who
pursues a course of conduct, wi:ich he knows
ar ought to know amounts o harassment
serious enough to causc 2 person al arm or
distress, be guilry of a criminal «ficnee? 0’[‘ Cocrre
o Should collective hutzssment 2nd harassment

to deter lawful activitics be made offences? g f CGoarce

Penalty

o Should a single maximum penalry of a fine of
$100,000 and imprisonment for rwo years be
sce for the salking offence? O/ Course

Defences

o Should the following defences tccommended
by the LRC be provided? fo, . of #hen:
() the conduct was pumh_u._d—l; the purpose
of preventing or detecting critne;

(b) che conducc was pursued under lawful

anchoricy; and

{c} the pursuit of the course of conduct

was reasonable in the parl:fcular

cucumstanCﬂ

o Should 2 defence for ncu_lr_s_-gallzcring activitics
be subsumed under the “reasonable pursuic”™
defence in (c) above as recommended by

the LRC, or a separatc, specific dcfence for
news-gachcring activities be provided? If the
lacter, how should the defence be framed?

(Unable to ascertain whetherlti'!e‘sender agrees to make known his/her identity)
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Restraining Orders in Criminal

Pmﬂca[ing;

o Should the couit be empowered to make

a restraining order to prohibit a person
convicted ofslalking from doingln’yﬂ'ling
which cuscs slzem or di to the victim
or any othet person ﬁm a breach
constitute a criminal offence? O Lourre

Civil Remedics for Victims

(1] ShOI.I'd 2 persun who JUISULs 4 course of
conduct which amounrs to haressment serious
enough to causc alarm ar distress of another
be made liable in rort to the object of the
pucsui?  Of Course

o Should the vicim be able o claim damages for
any disess, anxicty and finandial loss resulting
feom the pursuit 2nd apply for an injunction ro
prohibit dhe scalker from doing 2nyvhing which
cawses him alacm or diseress? q( (ourse

Your Views

You can obtain the consultation paper from

the Public Enquiry Service Centres of Districe
Offices or downioad it from our website (www.
cmab.gov.hk). Please send us your views by mail,
facsimile or email on or before 31 March 2012,
Address:

Team 4

Constitutional and Mainlaad Affairs Bureau
Cenrral Government Offices

12/F East Wing

2 Tim Mei Avenue, Tamar

Hong Kong

Fax number:

2523 0565 .

E-mail address:
sulldng_conmlmiori@an%g.hk

(Unable to ascertain whether the sender agrees to make known his/her identity)
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Introduction

Sualking may be deseribed as 2 5¢.. - of acis
direcied at a specilic pason whic... taken
together over a period of time, ¢ .28 hinn 0 feel
hatassed, alarmed or disceessed,

A stalker may hacass his vicim b, riaking
unwelcome visits of unwanted cu..wnunications,
following che victim o the stecc.., watching of
bescring the vicim's home or pi..< of work,
sending unwanued gifts or bizarec i ticles o

the victim, disclosing intimate fa. . about the
victim ro third pastics, making f.. < accwations
abouc the victim, damaging prop. iy belonging
to the victim, and/or physical an\! verbal abuse.
Stalking behavious may escalate [Lum what

may inidally be annoying, alarmi..g but lawful
behaviour ta the Jevel of dangcre..s, violent and
potentially facal accs.

Although existing common law aud crimiaal
offences cover some aspects of staking
behaviour, they deal widh them 2+ isolated
incidents and cannor address stalk.ing 2s an
independent phenomenon. The Law Refoun
Commission (“LRC"), thercfore, has proposed
thae anti-scalking legisladon should be
introduced, under which a person: who pursued a
course of conduct causing anothcr person alarm
or distress would be guilty of an offence and
liable in tort ta the victim. '

We share the LRC's view thac stalking can

have a scrious impact on the health, freedom
and quality of life of the victim and his

family. We, thercfore, propose to pursie
legislation against stalking. As a number of

the LRC recommendations are controversial,
we have issued a consultation paper sesding

out the consideracions relevant w the LRC
secommendations. The major issucs on which
comments are invited are highlighted below.

S0470

Issues .u s hicl Tomments are
Invited

Need for Lcvisiagion

o Should - ¢, iae . cast stadking? oK
Offence

[+] Slluula! e o Li.oniea criminzl Oﬁ‘QHCC? OK
o61fs0, 3. o J. ¢0il . < bebased on dhe

LRCS ttonitivnniiidae, - thata pc:sonwbo

PULSUCE 2 cuiir of vt luot, which he knows

or ought 1o know zmounts to harassment

scrious cuough 0 €ausc 3 person alzrm or

distress, in gty of & sliinal offence? oK
o Should wolicoive e, sninenr and harassmene

to deter Lawlal wativities be made offences? oK
Penalty

o Should . 1., fe muaximun penaley of a fine of
$100,000 and impis,nment for cwo years be

set for the statking oflence? oK

Defences

o Should the followiny; defences recommended
by the LKC be provided?  Svowm oY 1

{a) the conduct was pursued for the purpose

of preventing ui deteciing crime;
(b) the conduct was pursued under lawful

autheriry; and

{c) the puesuit of the course of conduct

was reasonable in the particular

circumsiances.

o Should a defence for ncws-gathering activities

_bc subsumed under che “rasqnablc pursuit’

defencc ia (c) above as reccommended by

the LRC, ora scpa_‘r-a_rc, specific defence for
news-gathering activities be provided? If che

aezer, how should the defence be framed? _J

(Unable to ascertain whether the sender agré_es to make known hié'_.lher identity)




Restrai:.. . - Orders in Criniv !

Pm{.'t(rf-"f. I3

S0470

o Shoul.: .i.c cowrc be ciaponnic . <. make

a restrai. i order to piohilii 4. on

convieted u! Sﬂlk.lﬂs fiom dui:lg “ :ylhing

which :...cdlarmer disuce. o . o vicum

orany «.ihc: person and if su, ... ... 2 bocach O
congn.. < « «iminal ofienc” S
Civil Remedies for Victims

o Shoui.! . peson whe Pulena - . curse ol

conducr + {ich amounts (o lLizra ... o scrious

enough o cause alarm or divice .« anodher

bemad: Loblein tort o the B Wl e oK
pursuic

o Should 1i.¢ victim be able o lai.: damages for

any distress, andicty and financial s resulting

from b pursuit and apply (o1 20 .. unction o

Ptohil:ii the sealkeer from doiag, w:, Giing which

causes it slagm or disticss? oK -

Your Views

You cai: obain the consuliation ;:sper from

the Pullic Enquiry Service Centics of Districr
Offices o: Jownload it from ou: - cbsite (www.
cmab.gov.l:k). Please send us ye.: views by mail,
facsimilc ot cimail om or before 11 March 2012,
Addicss: :

Team 4

Constitutional and Mainland Afliigs Bureau
Central Government Offices

12/F East Wing

2 Tim Mei Avenue, Tamar

Hoag Kong

Fax pumbe::

2523 0565

E-mail address:

s king__consﬂtation@mub. gor-hk

{Unable to ascertain whether the sender agrees to make known his/her identity)
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Introdaction

Stalking may be described as a series of aces
direceed ar a specific person which, taken
together over a period of ime, causes him vo feel
harassed, alarmed or distressed. ‘
A stalker may harass his victim by making
unwelcome visits or uawanted communications,
following the victim on the stwreets, warching or
besetting the victim's home or place of wark,
sending unwanted gifts or bizarre articles to

the victim, disclosing intimate facts about the
victim to third parties, making false accusations
about the viccim, damaging property belonging
vo the victim, and/or physical and verbal abuse.
Stalking bebaviour may escalate from what
may initially be annaying, alarming but lawful
behaviour to the level of dangerous, violenr and
Although cxisting common law and cririnal
offences cover some aspects of stalking
behaviour, they deal with them as isolated
incidents and cannot address stalking as an
independent phenomenon. The Law Reform
Commission ("LRC"), therefore, has proposed
that anti-stalking legishation should be
introduced, under which a person who puued a
course of conduct causing another person alarm
or distress would be guilty of an offence and
liable in tort to the victim.

We share the LRC's vicw char stalking can
have a serious impact on the health, freedom
and qualiry of life of the victim and hix

Eamily. We, cherefore, propose to pursue
legislation against sealking. As 2 number of

the LRC recommendations are controversial,
we have issued a consultation paper seuing

out the consideratioas relevant o the LRC
recommeadations. The major issucs on which
comments are iavited are highligheed below.

50474

Issues on which Comments are
Invited

Need for Legislation
5 o Should we legistate against swalking?
Offence

NE° o Should stalking be made a criminal offence?

,‘?‘oolfso.dmulddlcoﬂ'emebebas-gdonthc
LRC's recommendation that a person who
pursues a course of conduct, which he knows
or ought to know amounts to harassment
serious enough 10 causc a person alarm or
distress, be guilty of 2 criminal offence?

~% Should collective harassment and harassment

to deter lawful activities be made offcnces?

Penalty

~+¢%5 Should & single maximum penalty of a fine of
$100,000 and imprisonmeat for two ycars be
set for the stalking offence?

D 1

Sortun
the following defeaces recommended

by the LRC be provided?

(a) the conduct was pursued for che purposc
of preventing or dececting crime;
(b) the conduct was pursued under lawful

authority; and

(c) the pursuit of the course of conduct
was reasonable in the pardcular
circumsances.

o Should a defence for acws-gathering activities
be subsurmed under the “reasonable pursuit”
defeace in (¢) above as recommended by
the LRC, or a scparate, specific defence for
ncws-gathering activities be provided? If che
tacter, how the be framed?
INVASION

(Unable to ascertain whether the sender agrees to make known his/her identity)




50474

Ressraining Orders in Criminal
Proceedings

*éo Should the cours be empowered tn make
a restzining order o prohibic 2 person
convicred of stalking from doing anything
which causes slarm or distress to the vicim

Wanyodlcr.pmandifmw’m
constinize 2 criminal offence?
Civil Remedies for Victims

~€% Should 2 person who pursues a course of
conduct which amounts 1o harassmeat serious
enough to cause alarm or distress of another
be made liable in tort to the object of the

pusstie?
425 0 Should the victim be able to chaim damages for

any dissress, anxicty and financial Joss resulting
from the pursuit and apply for sn injunction to
prohibir the scalker from doing anyshing which
causes him alarm or distress?

Your Views

You can obtain the consvltation papes from

the Public Enquiry Service Centres of Districy
Offices or download it from our website (www.
cmab.gov.hk). Please send us your views by mail,
facsimile or email on or before 31 March 2012
Address:

Team 4
Constinsional and Mainland Affairs Burean
Centmal Government Offices

12/8 East Wing

2 Tim Mei Avenue, Tamar

Hong Kong

Fax number:

2523 0565

E-mail address:

{Unable to ascertain whether the sender agrees to make known his/her identity)
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Introduction

Stalking may be described as a sexies of aco
directed at a specific person which, caken

together over a period of time, causes him to feel

harassed, alarmed ot distressed.

A stalker may harass his victim by making
unwelcome visits or unwanted commumications,
fol!owingthevictimontlwmem.wud:ingor
besecting the victim's home or place of work,
sending unwanted gifts or bizarre articles to

the victim, disclosing intimare facts about the
viction o third parties, making false accusations
about the victim, damaging property belonging
to the victim, and/or physical and verbal abuse.
Statking behaviour may escalate from what

may initially be annoying, alarming but lawful
behaviour to the level of dangerous, violent and
potentially fatal acts.

Although existing common law and criminal
offences cover some aspecrs of stalking
behaviour, they deal with them as isolated
incidents and cannos address stalking as an
independent phenomenon. The Law Reform
Commission (“l.RC'].~thcrcforc.hasproposed
that anci-stalking legislation should be
introduced, under which a person who pursucd 2
course of conduct causing another person alarm
ordisumwuuldbcgnilqofanoﬂcnccand
liable in tort to the victim.

We share the LRC's view that swlking can
have a scrious impact on the health, frccdom
and qualiry of life of the victim and his

family. We, therefore, propose to pursic
legislation ageinst sulking. Asa number of

dhe LRC recommendations are controversial,
we have issued a consulration paper scting

out the considerations reevant o the LRC
recommcudaﬁon&'l'hemjorimmonwlﬁch
comments are lovited are highlighted below.

S0476

Issunes on which Comments are
Invited

Need for Legislation
o Should we I:gisg( against stalking?
Offence

o0 Should statking bgéudc a crimina) offence
o If so, should the be based on the
LRC's recommendation that 2 pesson who
pursues 2 course of conduct, which he knows
or ought to know amounts to harassment
scrious enough to cause 2 person alarm or
distress, be guilty of a criminal offence?

o Should collective ment and harasstoent
10 derer lawhul activities be made offences?
Penalty

o Should a singmaximum penalty of a fine of
$100,000 and imprisonment for two years be
set for the stalking offence?

Defences
ABSOLVTELY NOT —
o Should the following defences recommended

by the LRC b provided?

(a) the condact was pursued for the purpose
of preventing or detecting crims;
(b) the conduct was pursued under lawful

authority; and
(¢) the pussuir of the course of conduct
was reasonable in the particular
circumstances.
o Should a defence for news-gathering activities
be subswned under dhe "reasonable pursuit”
defence in {c) above as recommended by
the LRC, or a separate, specific defence fot
pews-gathering activitics be provided? If the
latter, how should the defence be framed?

# PRIVACY RENT

(Unable to ascertain whether the sender agrees to make known his/her identity)
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Restraining Orders in Criminal

Proceedings

OK
o Should the courr be empowered 1o make
a restraining order to prohibic a person
conviceed of stalking from doing anything
which causes alarm or di to the victim

or any other person and if so, should 2 breach
constitute a criminal offence?

Civil Remedies for Victims
oShonldapc%whopunucsamof
conduct which amounts to harassment serious
enough to cause alarm or distress of another
be made liable in tort to the objecs of the
pursuit?

o Should ovﬁimbcablcmdaimdamagsfot
mydisness.anxieqrmdﬁsunciallosnahdng
from the pussuit and apply for an injunction to
prohibit the stalker from doing anything which.
causes him alarm or distress?

Your Views

You can obtain the consuleation paper from

the Public Enquiry Service Ceprres of District
Offices or download it from our website (www.
cmab.gov.hk). Please send us your views by mail,
facsimilc or email om er before 31 March 2012.
Address:

Team 4

Constitutional and Mainland Affairs Bureau
Central Government Offices

12/F East Wing

2 Tim Mei Avenue, Tamar

Hong Kong

Fax number:

2523 0565

E-mail address:
statking_consuladon@cmab.gov.hk

(Unable to ascertain whether the sender agrees to make known his/her identity)
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convmadofsulhngﬁ'omdomgmyﬂ:hg
which causes alarm oz distress to the victim
or any other person and if so, should a breach
constiture a ctiminal offence? '

Civil Remedies for Victims

cnnughmcauscalamordnmofmthct
be made liable in rosr to the object of the

frorn :hcpummdapplyﬁxanmpmonm
pmhnhuthesmllmﬁomddn;mydﬂngvhth

You can obuin the consultition paper trom

the Public Enquiry Service Centres of District
Offices or downlaad it from our websiec (www.
cmab.gov.hk). Please send us your views by mail,
facsimilc or email on or before 31 March 2012.
Address:

Team 4

Constitutional and Mainland Affairs Bureau
Central Government Offices

12/F East Wing .

2 Tima Mei Avenue, Tamaar

Hong Kong

Fax number:

2525 0565

E-mail address: :
stalking_consulraion@amsb.gov. #

{Unable to ascertain whether the sender agrees to make known his/her identity)




Introduction

Stalking may be described as a sexies of acs
direcred at a specific person which, taken

topether over 2 paiod of dme, causes him 1o feel

harassed, alarmed or disaressed.

A stalker may harass his victim by nuaking
unwelcome visits or unwanted communications,
following the vicim on the strecs, watching or
boscering the victim's home or place of work,
sending unwanted gifts or bizame articles w0

the victim, disclosing intimate facs abous the
victim vo thixd partics, making false accusations
about the victim, damaging property belonging
to the victim, and/or physical and verbal abuse,
Sulking behaviour may escalate from whar
may initially be annoying, alarming but lawful
behaviour to the level of dangerous, violent and
potentially Gral acus.

offenices cover some aspeces of sualking
behaviour, they deal with them as isolated
incidents and cannot address sulking as an
independent phenomenon. The Law Reform
Commission (“LRC"), therefore, has proposcd
that anti-stalking legislation shouald be
introduced, under which a person who pursued a
course of conduct causing another person alaxtn
or distress would be guilty of an offence end
liable in vorr to che vicim.

We shase the LRC's view thar stalking can
have 2 serious impace on the health, freedom
and quality of life of the victim and his

family. We, thercfore, proposc to pursue
legislation against stalking. As 2 number of
the LRC recommendations are controversial,
we have issucd a consulation paper sctding

out the considerations relevant to the LRC
recommendations. The major issues on which
commencs are invited are highlighted below.

50479

Issues on which Comments are

Invited

ing be made a criminal offence?
offence be hased on the
fhendation chat a person who
pursuesaconmeofconduct which he knows
or ought to know amounts 10 harassment
serious enough to cause a person alarm or
pess, be guilty of a criminal offence?

- lective harassment and harassment
- devet fawful activities be made offences?
Penaley

Should a ¥ingle maximum penaley of a fine of

$T00;000 and imprisanment for two years be
set for the stalking offence?

by : I..RC be pmded’
(8) the conduct was pursucd for the purpose
of preventing or detecting crime;

(b) the conduct was pursued under lawful

authority; and

(c) the pursuir of the course of conduct

wras reasonable in the particular

tircumstances,

o Should a defence for news-gathering activities

be subsumed under the “reasonablc pursuit”

defence in (c) above 25 recourmended by

the LRC, or a separate, specific defence for

news-gathering activitics be provided? If the

;ilmhowahoﬂdﬁcdcﬁnmbc&amd?
PRIVACY !}

(Unable to ascertain whether the sender agrees to make known his/her identity)




Introduction

St:lking may be described as 2 series

directed at a specific person which, 1.

together over a period of time, causc:
harassed. alarmed or dismessed.

A stalker may h - ass his victiox by m
unwcicome visi- or unwapted con:::
following the vi-:im on the suects, v
beserting che vic m’s home or place
sendtnr nawan- - | Bi&s oc bizarre art
the viciim, disc: sing intimate faccs
victim 1o thitd | artics, making false
abous ihe viedii lamaging propern
Lo the <ictim, 2+ = ur physical and v+
Stali i bcbav - s may escalaxe fror.
may .mually be anoying, alarming
behavious w0 tkic fevel of dangerous, -
poicntially fatdi =i,

Alilagh exist? ;| common law and
OE(‘" B tunr 4o

behaviour, they

“1e aspects of stalk::
‘zal with them az
inci-lents and < inot address staliking
indspendent pi nomenon, The Lav
Convaision (- ("), cherefore, ha

tha o sraia ::gislation shouid .

inu »iuced, unid - which a person v
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Issues on which Comments are
Invited

Need for Legislation
0 Should we legislate against stalking? V

P

e

o Should stalking be made a criminal offence?
o [fso, should the offence be based on dhe
LKRC's recotnmendation thara p-crson who
rrsues a course of condncr, which he knows
or ought to know amounts to harassment
sericus enough 1o catse a pesson alarm or
disiress, be puiliy of a criminal offence?

v

o should colleciive hasusvizent and harassment

1o detee lawhal acejvitics be made offences? V

Penalry

¢ Shaild a “ing s masinena pcnalry of 2 fine of

500,500 and snprisuimnd for two years be

\'4

¢ vevald tha U odowiss deforers recommended

X

(2} the conduct was pursued for the purpose

X

~eeensander lawlal

-t T the staking olienee?

{lefrnces

by the LRC be provided!

of preventing or detecting crime;
b condue weas

ey and

{:* <= pursuir of the course of conduct

ot rcasonabic in the paricular

Clreinmsrane Ak

o Should a defrnce for news-ghchtring activities

Vocsmenmed vnder the Mreasos: ble pursuic”

i-i- -~ in {¢) above as recommended by
LoRP L ey ‘--‘.:p:'uﬁ". sweecilic defence for
“vruhering activiees be pr ~ided? If the

Lavier hewe shenld thie d-fzac: be framed? x

{Unable to ascértain whether the sender agrees to make known his/her identity)
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31 March 2012
(By Hand)
Ms. Adeline Wong
Under Secretary for Constitutional and Maintand A (Tairs
Constitutional and Mainland A ffairs Bureau
Central Government Offices
12/F East Wing
2 Tim Mei Avenue, Tamar
Hong Kong

Dear Adeline,

Consultation Paper on Stalking

We enclose our submission in response to the Consultation Paper on Stalking
issued by the Constitutional and Mainland Affairs Bureau on 19 December
2011.

We hope you will find our submissions helpful. Please note that we have no
objection to our views being reproduced and attributed to us in any publicly
available report arising from this consultation exercise.

Yours sincerely,

(ngn?d)
(Brenda Kwok)

Chief Legal Counsel
for Privacy Commissioner for Personal Data
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PCPD’s Submission in response to
Public Consultation on Stalking

1encral support on more stringent repulation

Generally speaking, stalking is more a subject touching on “personal
privacy” rather than “information privacy” which falls within the ambit ol the
Personal Data (Privacy) Ordinance (*Ordinance™). However, given its wide
scope of “coverage according 1o its meaning' in the Consultation IPaper
(“Paper”) a stalker may cngage in a serics of act like collection and
dissemination of the personal data of the victim, personal data privacy issues
may arise as a result ol the acls or behaviour of the stalker. In this respect, we
wish 1o express our support to the Administration for its proposal o legislate
and formulate sanctions against stalking. To treat stalking as a unique issue
and deal with it in an independent manner would be able to plug the loophole
of insufficient coverage or protection offered by our existing civil and criminal
law, and thereby enhancing the privacy protection of individuals.

Media Intrusion and Privacy

2. As explained in detail below, we have been dealing with two types of
complaints under the Ordinance which could well fall within the ambit of
stalking. The first type of complaints refers to clandestine taking of photos of
celebrities and artistes through syslematic surveillance and using special
photographic equipment such as long focus lens and magnifier. The second
type of complaints refers to abusive debt collection practices. In both cases, the
complainants generally felt and we agree that the existing provisions of the
Ordinance are inadequate in safeguarding privacy. First, we have no authority
to award compensation 10 aggrieved data subjects or to impose monetary
penalties on data users for contraventions of the Data Protection Principles
(DPPs). The aggrieved data subject is left on his own to institute legal
proceedings against the data wser concerned to seek compensation under the
Ordinance. Secondly, contravention of the DPPs is not an offence per S¢. The
most forceful action we may take is to issue an enforcement notice to direct the
data user to take specified remedial steps within a specified period. Only if the

! «Ag explained in the LRC Report on «Stalking™, stalking may be described as a series of acts directed
at a specific person that, taken together over a period of time, causes him to feel harassed, alarmed or

distressed”, paragraph 2.1 of the Paper.
1
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data user contravenes the enloreement notice will it commit an oflence. The
punitive cffect ol this arangement is weak. Thirdly, we may serve an
enforcentent notice only when a contravention s likely (o continue or be
repeated. Furlher, in the event that a data user resumes the same contravening
act shortly afler compliance with the enlorecement notice, we can only issue
another enforccment notice.

3. If we adopt the wide definition of stalking?, a data user’s persistent unfair
collection of the data subjecl’s personal data may be part and parcel of the
stalking. Back in 1999, the Court of Appeal in the case of Eastweek Publisher
Limited & Another v Privacy Commissioner jor Personal Data [2000] 2
HKLRD 83 ruled that a photograph of an individual could amount 1o personal
data.

4. More recently, three artistes complained 1o us in June 20]1 alleging that

photos of their private life al home were taken surreptitiously and published in

magazines. The complainants had been photographed naked or in their intimate

moment, in their own living unils. The pholos were apparently taken from a far

distance outside their premises, without their knowledge, through systematic

surveillance and using special photographic equipment. We have determined

that such act amounted to unfair collection of personal data contrary to DPP1(2)
in Schedule 1 under the Ordinance. Please refer o

http://www.pcpd.org. hk/english/publications/invest report.html for details of
the case.

5. This is a classic example of a scenario where a breach of personal data
privacy right would overlap with the concept of stalking. The artistes could
well have perceived the act of covert photography as an interference with the
privacy and family life over a period of time, thereby causing them distress,
alarm or even serious impairment of their physical or psychological well-being.

6. We agree with paragraph 3.43 of the Paper that the media must sometimes
be persistent when irying to solicit responses from their targets who refuse to
communicate over a matter of public interest. It would be reasonablc for the
media to pursue a course of conduct in order to report on a maiter of public
interest. However, if the story was about the private facts of an individual
with no public interest involved, the media should not pursue the individual to

? Ibid
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the point of “alarm™ or wdistress™. 1T the media sought 1o obtain information
about & public figurc’s privale fife through harassment or persistent pursuit, we
agree that it is only [air that (he media be required 1o account for its conduct by

convincing the court that its pursuil was rcasonable.

7. ‘fhe Law Reform Commission ("LRC™) as stated in paragraph 3.2 of the
Paper considered thal the concept of persistence should be introduced into the
formulation of the new offence by utilizing the phrasc “a course of conduct™.
We note that the essence of time or duration is an important factor to dectermine
whether an activity is 1o be classified as stalking. Hence, we agree thata single
act, no matter how bizarre, should not attract criminal liability.

8. We recognize the pivotal role that the media plays in conveying
information of public concern to the society. We share the view of the
Administration that while attaching great importance to the protection of
freedom of expression and press freedom in Hong Kong, the public concern
regarding the invasion of privacy should not be undermined at the same time.
A balance is needed between press freedom and other fundamental human
rights, including the right to privacy.

9. To cater for the specific concern of the media that the proposed legislation
on stalking would jeopardize their legitimate journalistic activities, we support
creation of a separate defence rather than having 1t subsumed under the general
defence of the “pursuit of a course of conduct that is reasonable in the
particular circumstances”. This should be restricted to “jegilimale
news-gathering activities”, not «“al] forms of news-gathering activities”. To
meet the media’s expressed need to define clearly “legitimate news-gathering
activities”, the Administration may wish to consider drawing up an
non-exhaustive list of subjects for which news-gathering would serve the
public interest, in the sense of being of legitimate concern to the public. In this
regard, reference could be made to the list included in the judgement of
Harrison, J in CanWest TV Works Ltd v. XY [2008] NZAR:-

* ¢criminal matters;

* issues of public health and safety;

* matters of politics, government or public administration;

* matters relating to the conduct or organizations which impact on the

public;
*exposing misleading claims made by individuals or organizations; and

3
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*exposing seriously anti-social and harmful conduct,

Debt collection—related activi Hics

10. Abusive debt collection practices are other forms of stalking behaviour
which interfere privacy and may be collateral 10 a breach of personal data
privacy rights. Qur experience in handling enquires and complaints from the
public supports the view expressed in the Paper that abusive debt collection
practices including repeated telephone calls are serious social problems
inlringing the privacy of individuals, We -note that in paragraph 2.11 of the
Paper, the number of non-criminal debt collection-related harassment cases
reported 10 the Police averaged over 14.000 cach year in the last three years,
indicating that thesc harassment cases do possess significant threat to the
community involving privacy infringement that should be properly addressed.
Malpractices alleged in complaints involving debt collecting agencies included
dispatching debt recovery letters to a complainant’s workplace or neighbours,
posting copies of a complainant’s identity card with abusive message and
demanding repayment of a debt from a referee who was not a guarantor.

I1. While the above mentioned activities may be caught under (he Ordinance,
establishing stalking as a criminal offence is a more direct sanction and will
deter activities which cause harassment and annoyance 10 the victims.

12. Insofar as the requirements of the Ordinance apply to individual cases
mvolving debt collection agencies, this Office has taken action to enforce
compliance with the requirements concemed. However, the requirements of the
Ordinance are by no means applicable to the whole range of abusive behaviour
that debt collection agencies are alleged 10 engage in. Even where the
requirements do apply, they may not always be an effective means of prolecting
individuals from the abusive practices concerned. Hence, legislating against
stalking and making it a criminal offence with civil remedies available to
victims would be an effective way to tackle against the independent
phenomenon.

Civil Remedies for Victims

13. With respect to aitributing civil remedies for victims, section 66 of the
Ordinance confers a right on an aggrieved individual who suffers damages such

4
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as injury o feclings by reason of a contravention of a requircment under the
Ordinance 1o scck compensation {rom a data uscr. Similarly, therc is no
reason why viclilﬁs to stalking should not be entitied to civil remedics which
the perpetrator should be lable in tort Lo the object of the pursuit.  Afterall, a
civil remedy would be more appropriate in circumstances where the stakker’s
behaviour is not sufficicntly serious to warrant the intervention ol the criminal

law.

Certificate {or matters related to Serious Crime and Sccurity

14. Paragraph 4.1 of the Paper recites the LRC recommendation that a
certificate issued by the Chief Executive or his designate stating that anything
carried out by a specified person on a specified occasion related to security or
the prevention or detection of serious crime should be conclusive evidence that
the provisions of the anti-stalking legislation did not apply to the conduct ol
that person on that occasion. Paragraph 4.4 of the Paper goes on lo say that
there is no similar certificatc mechanism under the Ordinance which also
provides for exemption for the prevention and detection of crime as well as

safeguarding security in respect of Hong Kong.

{5. In this conncction, we would like to clarify that similar certificate
mechanism is provided under section 57 of the Ordinance. This section
provides for an exemption from the data protection principle 3 (section 57(2)
refers) and data protection principle 6 (section 57(1) refers) in respect of
personal data concerning the safeguard of security, defence or international
relations in respecl of Hong Kohg. Specifically, section 57(3) of the
Ordinance stipulates that any question whether an exemption under the section
57(1) is at any time was required in respect of any personal data may be
determined by the Chief Executive or Chiefl Secretary for Administration; and a
certificate signed by the Chief Executive or Chief Secretary for Administration
certifying that this exemption is or at any time was so required shall be
evidence of that fact. Moreover, scction 57(4) provides that for the purpose of
section 57(2), a certificate signed by the Chief Executive or Chief Secretary for
Administration certifying that personal data are or have been used for the
purpose of safeguarding security, defence or international relations in respect of
Hong Kong shall be evidence of that fact. Section 57(5) goes further to say
that the Privacy Commiissioner shall comply with a direction not to carry out an
inspection or investigation given by the Chief Executive or the Chief Secretary

5
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lor Administration under a certificate issued pursuant to scction 57(3) or (4).

Office of the Privacy Commissioner for Personal Data
31 Marceh 2012
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JUSTICE+*

THE HONG KONG SECTION OF THE INTERNATIONAL

COMMISSION OF JURISTS
{delcted)
Chairman
Ruy Barretto, S.C.
Vice Chairman
Hin-Lee Wong
Executive Secretary
: Hay Yiu Wong
Constitutional and Mainiand Affairs Bureau
Team 4 :
12/F, East Wing Central Government Offices
2 Tim Mei Avenue
Tamar
Hong Kong 30% March 2012
Dear Sir,

Re: Consultation Paper on Stalking of December 2011

I Previous opinions not reflected in Consultation Paper. We refer to our
previous submission 20% July 1998 on a previous Consultation Paper on Stalking.
A copy is enclosed. Our views remain the same in view of the similarity in the
Consultation Papers. We note with the regret that these adverse opinions have
not been reflected in the current Consultation Paper. As a result we will keep our
additional submissions as brief as possible.

2. Chapter 2, there is still No need for legislation demonstrated by this Chapter.
We note at 2.11 there are still no statistics on stalking. It is obvious that other
criminal offences are available and should be used. An example is a recent case
wheteaclassicmseofsta]kingbyfoﬂowingsombodywaspmsecmdas
loitering and causing concern under existing legislation.

3. The Chapter 3, TheElenwntsofﬂlerposedAnﬁ-StalldngLegislaﬁonbasedon
Harassment. HavingregatdﬁoﬂmeClnpteﬂ,itisclearthatﬂleminviee
complained of is not making someone feel harassed or annoyed or upset. The
main vice is intimidation which causes fear. The intention to engender fear
causingsomeonetoliveinfearisthevicewhichoughtmbetargeted.

4. Annoyance and harassment should not be a crime and misses the point. Many
people are put into a state of annoyance, harassment, alarm and distress by many
things, such as traffic noise, construction site noise, air pollution, cruelty,
injustice, environmental degradation, dumping of rubbish and many of the things
which are part of life in Hong Kong. There is no new law intended to protect
against that kind of annoyance which can be more physically and mentally
damaging. Thea‘earevaﬁouslawss@posedtoprotectusﬁ'omnomemxdmr. ;
poliution but they are not enforced adequately. The same applies for the various
laws and conducts which this Consultation Paper tries to address. There is no

sincorporated with fimited Liability
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justification for this law for this type of annoyance or harassment. The existing
laws only need to be better enforced by the Police.

Fear is the key element. The examples given in Chapter 2 suchas 2.1 and 2.2
and 2.3 all emphasize the victim being placed “in constant fear and alarm™; 2.9
targets impairment of physical and psychological wellbeing as a result of fear.
The real issue being aimed at in 2.10 is behaviour which causes fear by being
threatening and which may escalate into violence.

In the examples given in 2.11, it is clear that

(a)  spraying red paint can be dealt with by criminal damage legislation;

(b)  the essence of this example is constant fear from threatening telephone
calls so S.20, The Summary Offences Ordinance should have been used;

(c)  driving a car right behind someone else is criminal intimidation plus
careless driving, again the key element is causing fear.

(d  Thus all 3 examples show there are other ordinances which should have
been used.

Thus, the offence should not be an offence of harassment. It could be another
definition or crime of criminal intimidation if needed at all. For example,
another definition could be proof of “a course of conduct which has no legitimate
justification or reason other than fo cause fear and alarm and distress to the victim
by intimidating means and with intent to cause fear, alarm and distress.”

It is important to have this intention to cause fear efc, so as to protect those who
whose conduct does involve persistent work which can be annoying such as
salesmen, religious canvasses, political canvasses, protestors, demonstrators and
the press and investigators. None of these and other legitimate activities should
be put at risk of harassment by prosecution under a law which is too widely
drafted. The requirement to prove intention to cause fear as the key element will
deal with the problems with the definitions of alarm and distress.

Comments at 3.22. Owr response is as follows:
(a) No.
(b) No.

As regards the penalties, 3.26 clearly shows how inadequate this is for persons
who are involved in demonstrations, the press and those who act out of the best
motives, namely the public interest and protecting those who are the victims of
cruelty or injustice.

Comments at 3.37.

(@) No.

(b) This is too high.
(c) Too high.
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13.

14.

15.

16.

17.

18.
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(d  Two years limitation is too long.

Defences at 3.38 are too limited and narrow and provides examples of how the
proposed offence is far too wide, having regard to the real matter at issue.

Interpretation left to Judge without Jury. There will most likely be trial
without a jury for this proposed new crime, so there is no safety net of the
commeonsense of a jury representing a commumity’s feelings. Instead, the sole
arbitrator of whether the Defendant has prove his defence of acting reasonably is
left to a judge who may be prejudiced or biased or regard the specific NGO
activity or anti Government activity as not reasonable, and it would be very
difficult to show the Judge was wrong or unreasonable on appeal.

Burden cannot be on Defence, it must be on Prosecution. For example, if
there were protests on Climate Change or air pollution, one can foresee a judge
who is a climate sceptic or just unaware of the facts, would regard the persistent
bchaviomasbeinghamssmﬁanditwmﬂdbeanmfairburdenonanordmary
defendant in the Magistracy to prove such facts to the Court so as to establish his
defence.

Empty assarances set ont in 2 Government consultation paper such as this
will provide no gearantee of no prosecution. It will providenohelpina
subsequent court of law years from now. One has to proceed on the basis that
pmsecm“ﬁﬂprweedmﬂleﬁlﬂeﬁmtofﬂwleuerofﬁwlawmrﬂmnbe
bomdbyassmmesﬂiatﬁwywouldmtptosecmepeoplewhomacﬁnginﬂw
public interest as per 3.41. If acting in the public interest is regarded as a bar to
prosecuﬁonﬁxenitshnuldalsobeaspeciﬁcdefermso]udgwlmvetocomiderit.

Otherwise, there should be a whole list of exceptions. There arc many
exampl&sofoonductwlﬁchisjwﬁﬁedwwhichcouldbepersisterﬂormmying
bmWhichdo&snothavememmotaﬁonmﬂviceofstalkingcansingfear. Some

maladministration, crueity, immorality, doing social work, NGO work, actions
done for the public benefit and actions to protect rights and freedoms.

Proposed new law is too wide. The fact that the Paper is considering an
excepﬁonfor“newsga&wringacﬁviﬁm”lmder&ﬁ will lead to a request that all
other types of activities with a public interest or benefit element should be
excluded too. Why just exclude the press? Again, this simply shows that this
proposedlawisfartoo“'ideandmust“&derﬂmnisneeded.

The Burden of proving conduct is unreasonable and capable of being
stalking should always be on the Prosecution. The proposed pew law puts the
burden of proof on the Defendant to show whatever he is doing is reasopable. It
should be always on the Prosecution to show that the conduct is capable of being
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criminal and is unreasonable. This reverses the burden of proof and is
objectionable.

Comments at 3.55:

(a  Not wide enough and many exclusions need to be specified.

(b)  News gathering activities should be one of those specified.

) Specific defences should be for a whole list of activities.

(d)  Other defences should be provided.

(e) -Defences should include the matter set out above namely actions done to
protect rights and freedoms and for the public benefit and to remedy
injustice or to expose misconduct.

Restraining orders, comments at 3.72:

(a) No.

(b)  No and obviously if there is to be an Order it must have a specific
duration.

Civil remedies for victims based on the same criteria clearly show how
undesirable such a wide law will be. Complaint to the police will be used as a
convenient tactical first step in lieu of injunctions etc. Comments at 3.81:

(a) No.

() No.

Enforcement of Injunctions, commenits at 3.93:
(@& No.
(b No.

Abuse of similar laws in UK and affect on free press. We are informed that
anti- harassment laws in England have been used to bar news reporting in
thousands of cases, showing that a widely drawn law which is excessively wide is
inappropriate. We are informed these wide laws are now the subject of review fo
be restricied to appropriate situations.

Conclusion. Hong Kong should get it right from the beginning and withdraw this
Consultation Paper and focus on amendments which deal with the actual
perceived vice namely conduct which is intended to cause fear, rather than an
excessively wide law which will potentiaily criminalize many kinds of public an
private conduct, unless the Defendant can prove it is reasonable.

Vanre eincerelv,
(signed)

JUEﬁCE Hong Kong

[8244.1b]
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JUSTICE

THE RONG KONG SECTION OF THE INVERNATIONAL COMMISSICN OF JURISTS

Chairman
Gladys Li, 5C
Vige Cheirmm

Macgaret Ng
Exccnlive Sovctary
Hay Yio Woug

{delcted)

29th July 1998

The Privacy Sub-cosmmittee,
The Law Reforrn Cammiasion,
20/F, Hacoant Howse,

39 Goucester Road,
Wanchal,

Hong Koog.

Dear Sir/Madam,
Re: Consultation Paper on Stalking
1.%““&“@%&1“@”““&@”“.

2. mmw&-amwmmuﬁnmda
mMM&MthMthMSJ thereof.

5 mudhmmtmmﬁﬁimmmwmmsa
dumﬁntndmndtnairiﬂaalumufuﬂ-nﬂbdwbtrlﬁdllsdmmh
aﬁgﬂqﬂdﬂmﬁﬁmwmwmmudﬂmﬁhmoﬂuw




under the present lsw, A strictar level of scnstiny should, In addition, be undertaken where
the propasad or preferred moda of sontance umdar the propoasd new criminal offence & to
Incapacitaie the offerxiar by way of imprisorment.

4. Are s1aling activities sufficiently injurious to the public thet such activities be doclared
a8 & Wiong to waant the sppiication of the criminal procedure? Should stallers be subject
o controd becaese they are disposd 10 commit gimes?

5. The Sub-conwnittes sccepted that thers ware no statistics on the prevalence of staling
in Hong Kong. Not detarred by that, the Sub-comevittae relied on secdotal evidence and
suistics In other juriadictions and came to the view that stalking xs “a menace to sodety
mmmummwﬂ-mmmwﬂendmmmﬁs
bmouﬂbﬁsmwﬂumﬂhm:ﬂwmﬁnmd
aﬁaamd‘ammtoﬂ-mchty’.ﬂﬁkmnﬁunﬂhg.ude&b
committee accepted in paregraph 1.1 of the Consultation Paper, is 8 genenic description of
wmmudbdmmmdﬁumhhphyﬂﬂwhmm
mipht entail

6. Many types of conduct which are sald 1o be stalldng activities ao offences under the
arrant criminal bew. s.mus::z.nofmwmm Wo are of the

mmwnmmﬁwmmwhmduw
to doal with acts which are mmifestations of stalidng. See the recent cawe of B v beimd
[1997] 4 Al ER 225 in which the House of Lovds held that the words “bodlly harm” In the
mmmmm1u1mm&ammwm
mmmﬂmmwmmuuvmnmmd
whounting to an sssault; and that grievous bodily iarm could be committad even though no
WMﬂWMGMmhMofﬂummm
meammmmﬁmu&wamm
Is snother example.

7. If&mbqﬂhﬂyhpmﬁusﬂnﬂ.tﬂsbﬁuuthﬂ\emﬂmof
such bahavicuy, The stalker may not be an acousintance at all but a total stranger.
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8. If there i any difficulty in preveating known stalers from forther pestesing thelr
MHMMMWMMMhMM
mm.&mwmmmwmdﬁnm.
Thtbunduﬁevihnmhmﬁwdmpﬁmmmm
dmmwwwmmm-ﬂmwﬁkwm
thﬂuMmhmmhmdhmd&em-ﬂ
uuuﬁammmﬁmmmmmmu-mm-d
m&hﬁﬁmw-wm.!hhhmmmmﬂn
Msmmm-ﬁﬂhmwnmhmmMEm

9, In any event, mw.ﬂwmﬂmb&hahﬂdpﬂﬂmm
mﬂmmaﬂ-ﬂ«mﬂmm-wmwm
wmmmmof&wmﬁmwm.

mms.b-mmmmumhwhmmmm
muwuhhmwmm

HLEN Lt * - A= LIk A 1 Lt LI L-. s i

mmﬁ-tbnadodhmmmmuﬁmumm
«mmmaum-ﬂmnﬂwwmumd
Whhmhmmuﬂywmuumdmwmddm
mm,:dmm:ihﬂmofﬂumaﬂmm
munheduewubjemormu.ugum-mumhmmm
uuﬂuadmmﬂﬂnmofuﬁnhﬁgmﬂnnﬂuﬂgnwmnm
mofewﬂmkm-ﬁdhm:mmm

11.Wc&n&dﬂau«ﬁmmhmmmmmﬂm
mnmmmm.wwmmhumumnmm
mwwuummmm-mmmm
Wumummmmuuw;nmuu-m«
mmammmmmummmhﬁom
Mm'mﬁauﬂ@mhwﬁiﬂuwmmmun
umw.mmmmummmpmkmm
wmmmmmum@amuwsn
mdhbm-mﬁwmwwmammna
mﬁidmmmmmﬂum-ﬂmm'm
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Wells' chewrvations are equally applicabla to the Hong Kong sitimtion and lustrate, with
" respect, the amoneous tsndency displayed in paragraph 4.7 of the Coreitation Peper when
the Sub-conwnittee sought to Justify the proposed introduction of a new offence by reaons
e quick reponms from the police, seading a closr message to the public, and no read for
court ti stretch existing legal concepts 1o find a remedy.

12, The main propossl of the Sub-cormmittes is the introduction of anti-staking legisistion.
The offerce recommersded in paragraph 5.1 of tha Conuiltation Paper closaly remeambles
with the grovisions of tiw English Protection from Hemsement Act 1997. Professor Wells
commented that thic form of legidlation “follows a pettem winmeassad in other areas (hunt
sahoteurs, Joy-riding, and dengemus dogs come to mind) of addressing 2 narowly
canceived sociaf harm with a widely-drawn provision, oftan supplementing snd oveslapping
with existing offers”.

13.A singia offence i prescibed. It requires proof of pursuance by the defendant of a
courss of conduct which amounts W haressment of snotter and which the defendunt kows
or qught to know amounts to wveesvmnt of the other. The mxdmum peralty is two years'
inpfisorsent. it sppears that the Sub-commwittes k& supgesting thet imisonment s tha
only optiom though it is posslhia for the magistrats or jxige trying the case to kvpose
probation andars and hospital orders,

14.The propesed offence pumishes & cowrse of conduct The titamel will be waked to
conmider at least two individiml everts. Thars i no statutosy definition of such eventx. The
tribunal wil by sl 1o taks 8 view of the aggregata effoct and see if thit amounts o
harassremt of snother, Haraswme t ncludes caning ancther alarm or distress.

15. Fusther, tha tribural wil st tinas not be seked to atsets whether 3 ressonable person in
hpoﬁ:ldﬁuvﬁnmﬁmwﬂlﬁmwmmﬂnmufmﬂntih
prosacution chwoses to establish actusl knowisdge inctead of Imputed knowdedge. This
creates the danper of “vaking the victkm as one finds him or her”.

16. Even where the tribxanal Is asked to consider whether the defendant ouglit to know that
the course of condisct in question would amount to ferstsment of srother, tha specifiction
of the “ressonubie person® to ba one "in posssssion of the sama information™ ac the victim
is am invitation for the tribunel to hypothesize snd to perform “mental gymwestics”,
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21.K there b5 stll a residual need 1o provide 9 summery remedy for thase subject 1o staking
bit who are not within the categories of relationships with the stalicer ss deacribed in the
{ast paragraph, cormiderstion shxsdd bs given to the emctmant of a statutory scheme of
sy infunctions based on the similer schames in different Australian jriwdictiors, g
Justices Act Amendment Act 1982 (S Aust) (No 46), which graw out of the old provisions
dualing with borsts srwd meties to koop the peace. See M Goode, Sualking: A Crime of tha
Nineties? (1995) 19 Crim LJ 27, which rafamsd to the case of Bumsgard v Delre (1984) 36
SASR 391. In Hong Kong, section 40 of the Magistrates Ordinence (Cap 227) sppear to be
2 provision for 2 rudimentary form of mestraint order. Although ther may be a need to
raxismize the terms of the section, what Is needed in resiity s an sctmert empowesing
the magistrate to make those arders. If this schene s put in place, then thre is 1o need 1o
considar tha anactreent of statutory tort of hamesment siwe the ramady of dammges,
which traditionelly requires proof of hanm, la evaliable twough the sadeting common bw tort
of assault.

22.As for the cal to creste a tont of harassment, we belleve that, lke the propoesd
crmation of u new criminel offence, the nead for mch a et s pot bewn deTnetratad. The
Hong Kong cowrts should be at Eberty to devalop the corrmon law in this sres by locking m
otter Commonweaith garisdiction and I they so choose, parting compeny with pre-1937
English musthorities.

23.We tope these comments will of use to the Sub-committes In its further deflberations.

Yours Faithfily,

Gladys Li, SC, Chairman
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- (deleted) — . -

Your Ref.: S/F(3) to CR 7/22/12(2011) Pr.11 - 30% March, 2012 (Fri)
Our Ref: {deleted)

Ms:Philomena Leung

for Secretary for Constitutional and Mainland Affairs
Constitutional and Mainland Affairs Bureau

Government Secretariat '

East Wing, Central Government Offices, - -
2 Tim Mei Avenue, Tamar

Hong Kong
(FPax: 2523 0565; Page Faxed: 1)

Dear Ms. Leung,

Constitutional and Mainland Affairs Bureau - Government Secretaria
Public Consuttation on Stalking

Thank you for your letter of Monday the 19" of December, 2011.

Wewmﬂd]iketoletyouknowmatunﬂﬂswcagionomAssociaﬁmmembmshavenot
offered to add to views on this issue previously advanced by other bodies.

Thanks again for consulting us and looking forward to more substantive discussions with
you in the future,

y (The sender requested anonymity)

—

(deleted)
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Please find my submission attached

I am happy that my identity is linked to my submission
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Response to the Consultation paper on Stalking

Professor John Bacon-Shone
Director, Secial Sciences Research Centre
Former Chairman, LRC subcommittee on Privacy

Need for Legisiation:

1 consider it unarguable that stalking is a serious social problem which is not
addressed by current legislation and cannot fully be addressed by amending current
legislation (e.g. the Domestic and Cohabitation Relationship Ordinamce) as it is not
solely linked to debt-collectors or cobabitation relationships.

It is outrageous for the HKJA to argue that there is no pressing social need because
the number of debt-collection cases reported to the police have dropped. Firstly, many
cases are not debt related and secondly, those who need help most from the legislation
already know that the police cannot help unless there is physical risk. While
journalists have a legitimate concern about whether the legislation might impact
freedom of expression, it is not for them to dismiss the legitimate concerns of those
suffering harassment.

Elements of the Legislation:

TheIRCproposalfocusedmpersomw-petsonhmassmeMbecwsethatisboﬂaﬂm
mostsmioussodalp'oblemandbecauseﬂlatminhnizwtheﬁskofresuicﬁng
justifiable activity.

ExpeﬁenoeinEnglandandWal&shasshownlhatextcndingthsscopcto cover
collective acﬁonorgrm:pvicﬁmswoﬂdsigniﬁcanﬂyincreaseﬂneﬁskofabuse of the
legislation for little increase in protection of individuals. The apparent willingness of
the Hong Kong Police Commissioner to restrict the right of freedom of expression on
the claimed basis ofproiaecﬁngpublicsecm'itysuggestsﬁleneedforgreatcwﬁonin
expanding the scope of the legislation in either way.

Defences:

The LRC oonsimdinddaﬂwhethcr“legiﬁmaﬁensws-gathﬁingacﬁviﬁes” should
beadefencemdrejecwdmisonthegmmﬂsﬂmtitwdw&dybeﬁlﬂyprmm
mmughthcde&nmof“pumoseofpwwnﬁngmdaecﬁnga?me”and“reasombleh

Isﬁ]lbeﬁeveﬂ:atthemmmvﬁﬂbefuﬂyablemprowaﬂeednmofmmsion,givm
ﬂlepmposedexempﬁons.ﬂowever,ldonothave such confidence in the Police given
meirmcanbehaviom.TheomsultaﬁondmumeMrefastomexempﬁonfor“news-
gathering activitics” without the critical word “legitimate”, which would essentially
providcmexempﬁonforaﬂacﬁvity,whichmakwﬂﬁsaneasysuawmanto
demolish.

i now believe that an exemption for “legitimate news-gathering activities” might bea
good idea as it highlights the key role of freedom of expression, while aliowing the
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courts to rule on whether the news-gathering activities are legitimate or merely an
excuse to satisfy prurient curiosity.
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Dear Sir / Madam,

Enclosed please find the response paper on Stalking Consultation Paper from Hong Kong
Women Professionals & Entrepreneurs Association

Thanks & regards,
HKWPEA Secretariat

Tel: o {de_letEd)

HKWPEA_Response Paperon Stalking_29Ma2r 2.pdf
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Cinwiarsd Prasicent
:ﬁi Constitutional and Mainland Affairs Burean
ok 12/F., East Wing
r*?mnw Central Government Offices
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Executive Board Members 11008 KoORE
WFEY
Ageas {Goon 29™ March, 2012
(47
7% ]
Rebecca Choy Dear Si/Madam,
Vice Preidant
Tl
It E
Angoel Hox
Vice Prosidant
i In response to the Consultation Paper on Stalking which was published in
Sandra Mak Dwemba‘,ZOllmmnbersoftheHongKongWomeanﬁm’omls&
:’id-! EnﬂeprmursAssoqatton(HKWPEA) have studied and exchanged views with
ahh mdﬁoﬂnpmposalfmmﬁwComutmmnPapabeforeprmgour
?ﬁ%ﬂy consolidated response for submission to the Government.
SNBE
Skary Lum EnclosedpleaseﬁndomHKWPEAsmponsepnpertoﬂnsPubhc
g:gf Consultation Paper on Stalking for your kind perusal. For any further enqniries
. or information, please do not hesitate to contact me at
7T
Cwfstine Foo faithfully,
nEXE Y ?
Sylvia Lee
=N
Pameie Mak
FEXNR
Angyela To Agnes .
HL President
:':Rﬁ' HongngWomenPro&sﬁomls&EnneprmﬂltsAmodaﬁon
Katherine You
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Hong Kong Womea Professionals & Entreprencurs Assoclation (HKWPEA)

The Hong Kong Women Professionais & Entreprencurs Associstion (HKWPEA) was established as
a non-profit organization in September 1996 by a group of local women professionals and
cntrepreneurs. These include women professionals, business executives and entrepreneurs who bave
come together with the following objectives, namely: 1) developing a strong supportive network; 2)
and 3) promoting high professional standards within the commumity. Based in Hong Kong, the
HKWPEA reaches out and establishes relationship with counterparts in Mainland China and abroad.
Rnnkhghiglmmcmhﬁm’sagmhhﬁmlywmﬂmmﬂmﬁmmofthc
HKSAR Government on various policy issues through the support of the Public Affairs Committee.

The HKWPEA has been taking a proactive role in responding, studying and stating our suggestions
on any current public issues that will have major impact on the well-rounded well-being of the Hong
Koag community. Last year, we have expressed out views on the Healthcare Reform 2™ Stage
Consultation as well as the Competition Law.

Wchawbemawmab:mﬂnthﬁmPapamSmlﬁngasmmdbymeConsﬁmﬁonﬂ&
Mainland Affairs Bureau, and initially we would like to have a direct view exchange with the
Semymmyofﬂwmmmbemﬁmme}hmgmgsmﬁovmaﬁinmlwdmﬂﬁspublk
mhﬁmmWrﬂ:ﬂnadvkeﬁmﬁanthtaﬁoebﬁnedimwhbﬁe
}H(WPEAmembusmaynmmwcmwlyﬁasibhdnewﬂnﬂlﬂypadmdwheduhofﬁme
oﬁmommmwmmmmmmmofwmbhm
Committee eventnally have atiended one of the 2 daplicate forums organized by the Bureau where

issues of Staiking consultation process were highlighted.

Asawmnmmfmionﬂmdenﬁemmmbodywiﬂ;mmbmﬁomvriusmmhﬂmgﬂm
multi-media and communications industry, our members share the following views and values in
terms of our response to the proposed Consultation Paper on Stalking:

1. We belicve human rights and privacy of each individual needs to be respected and protected
under all circomstances.

2. WMh“Smlﬁng”mybedemibedas‘awdwofmdhmdaiaq:eciﬂcpmmwhhh,mkm
2
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together overaperiodofﬁnn,cmnseshimﬂmtofeelhmssed, alarmed or distressed”, any

smlkingbehaviamayemhmﬁmnwhatmayhei:ﬁﬁanyjustmoying.atmingtoawlevelof
dangerous behaviour, includingpomﬁalviolmtorevenfatal acts. In general principle, we do
suppoﬂﬂ)einiﬁaﬁvetooonsiderlcgislateagainstﬁxeactof“smking”.

3. However,ﬂmareacoupleofgreyawasoroomvmial issues requiring further discussion and
&wpubﬁcopirﬁonsﬁmndiﬂ‘umtexpaﬁmmkeholders,aswemedmbdmmepumic
hnuﬁls,im«msofﬂwcmunmityasawholemwcﬂasmdividualﬁghls.

4. Overall,wemppoﬂoonsidzringﬁwadmbgishtcagamstﬂwactof“m]king”,bmmueare
indeed some concerns and comments as follow.

Our comments below represent views that are being held from a2 cross-section of HKWPEA members
who are holding significant positions in both the public and private sectors in Hong Kong with
experts and leaders in various fields, especially those working in the multi-media and public relations
sector, as well as members working on the best interests for women in the community:

| Amtoinformationtonhepubﬂcmml!orinmdthewmmunityasawhole

Oncofﬂwminmnmvwsiﬂismmsmsiﬁvcmwhkhnwdsﬁﬂmdbumsimwithmd
to the consideration oflegislaﬁngﬂieactof“Stalkmg”is&leopﬁmalbalmofﬂwpub!ic
immforpmas&wdom”wﬁhparﬁwlarmfumccmﬂwjounmﬁslsmpwpkwmkmgmﬂw
multi-media professton.

TMMphmmﬁonofmehwaymﬁ“Mg”mdswwmﬁNnomﬁlIbeabusingthis
hgishﬁonwoppwssmy“mwsﬂeedmn”mpwvmmymwgaﬁomlacﬁviﬁesmmwme
bestbeneﬁtsofﬂwsocietyorcommmilyasawhole.

5. Definition of “Stalking” within the anti-staiking legislation

WhikﬂnLawReformCmisionaRC)mnsidcwdﬂwobjwﬁmofmﬁ-smlkingbgishﬁm
hmludestopphgﬂ:mhgmdmmsﬁngbdnvmwhiohdiyumSmﬂﬁfefameﬁcﬁm
mdmmﬁngtheeswlﬁmofﬂ:eafomﬁdbehaﬁmmmﬁOMOmmbmngg&edm
ﬁwmeanEgof“ﬂmaB"md“diswpﬁm”medsﬁnm«ﬁmdeﬁniﬁmuMmumalwaysbe
mbjectivefordiﬁ‘amtmdividmls,wpeciallyifﬂleactof“npparentstalldng”ispmtot‘agenuine
Mgaﬁomlacﬁvitywedbyabmaﬁdejoumﬁﬂfmﬁrepublkhmwmemmny,
mdmmedsnikeabalmonmc]mnd,mpreveMmyabuseofﬂwlegishﬁmagainstﬁw
mdﬁ—mediaorpumicmhﬁmsmofesioml&mdmtheotherhmdmpmeamymeﬂomw
gmcessaxyorunmsmmblestalldngbehaviour.

3




3.

5.

S0501
The legistation leading to potential mental treatment to stalkers in appropriate cases

Again, this requires further fine definition and open discussion, and the further expert opinion
from the medical professions, especially the psychiatrists and clinical psychologists. It is
reckoned that the journalists or multi-media professionals are quite concerned about this
implication from the future legislation with regard to “Stalking”, as while one is paying his/her
duty such as in the case of the joumalists asking a single question repeatedly directed towards the
interviewee who refuses to make any clarification or even hide himself/herself from the public if
he/she has done anything wrong. The protection of public interests in this case will then be
mistreated as an act of “Stalking™.

Protection against women’s rights

Taking into account the views of some women groups and as a women association, we suggested
that it may be more sensible to include the anti-stalking provision be included in the Domestic
and Co-habitation Relationship Ordinance rather than enacting a completely new law as the
current mentioned activities from the public consultation paper are mostly vaguely defined, and
this will probably be up to individual interpretation and definition for a Jot of times.

Special concerns for domestic issues

Following our suggestion of consideration of incorporating the more clearly defined stelking
activities with parti¢ular reference to specific scenarios, concerns from divorcees being if their
ex-pariners are escaping from any liabilities with imesponsible acts, this might have further
implication with the enactment of the Stalking Law especially if the proposed™ Joint Parental
Responsibility Model” by legislative means is going to be implemented for joint child custody
and access in the days to come. This will make the application of legislating against “Stalking”
an even more confusing and complicated matter.

The respect of press freedom and protection of the media or public relations profession

With regard to defence for a defendant who was charged with the offence of harassment to show
that the conduct was pursued for the purpose of preventing or detecting crime, under lawful
anthority or it was “reasonable” in the particular circumstances, our media and public relations
professional members voiced further concerns, again with regard to the definition of “reasonable”,
and the definition of “prevention or detecting crime”. This will have potential impact on any
restriction of press freedom when a journalist or 2 media worker is performing his or her duty, or
in tumn, the journafists might be “stalked” by government officials to “prevent or detect any
crime” or that this particular “stalking” act against the journalists might be counted as

4
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“reasonable”.

Conclasion

In principle, we do support the proposed Public Consultation on Stalking — on one hand to protect
each person’s human right and one’s own privacy, but on the other hand, we need to balance the
public interests in general for the society and the community, with particular reference to press
freedom or any potential limitation upon those working in the multi-media or public relations
profession. At the same time, we need to explore whether there will be any potential loopholes
when the proposed legislation is going to be applied to any domestic issnes or specific scenarios.

At the moment, it seems that the current proposal has not provided sufficient details with regard
10 any clear definition of any individual scenarios, the definition of “reasonable conduct” or
“prewnﬁmwduecﬁmofcrhm”whenadefmdamisdefmdhgﬂ:echmgeofﬂnoﬂ’mwof
harassment. Therefore, we propose this consultation should be further prolonged with a more
thorough and open discussion among ali the stakeholders, members of the relevant professions
within the comnwmity in order to achieve the “win-win-win” situation — law-makers arc
comfortable with the enactment of the law, while ensuring protection of individual human rights
mddsomepmmcﬁonofﬂnmedhandpubﬁcmlaﬁomwmkﬂswiﬂlmhmbﬂhyofm
freedom in the Hong Kong community.

n
L]
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To vchan@cmab.gov.hk
cc stalking_consultation@cmab.gov.hk

20/04/2012
11:15
bce
Subject Consultation Paper on Stalking {Dec 2011)
Ourgent [ Retumreceipt [J Sign O Encrypt
Dear Miss Chan,

Consultation Paper on Stalking (Dec 2011)
Submission of Law Reform Commission Secretariat

L ol A ey A e e ———————

Since the Consultation Paper on Stalking was published , there have been some
concems, as evidenced by press coverage, about implementing some of the
proposals, in particular on how such reforms may impact on press freedom .

The Law Reform Commission (LRC) had spent considerable time and efforts to
address these concems and recorded its deliberations and conclusions in its report .
Since members of the public may not be aware of the existence of such useful
reference materials, and with a view to enabling the Bureau and the public to have a
more detailed and balanced consideration on the way forward , we in the LRC
Secretariat have collated and recapped the parts of the LRC Report where those
concerns were dealt with.

We would also like to provide certain relevant information which became available
only after the publication of the LRC Report.

Against this background, | attach a Submission in the name of the Secretaniat .

=

LPD_SJO_RGO1-#371153+5-LRC_Sacretan at_Submission_on_CMAE_Consultation_Paper_o n_Stalking.0OC




Regards,

Stephen Kai-yi YWONG
Secretary

BRZIRAUEFEZAS

THE LAW REFORM COMMIBSION OF HONG KONG

{deleted)
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CMAB CONSULTATION PAPER ON
STALKING

Submission of LRC Secretariat

INTRODUCTION

In the Bureau's consultation paper on Stalking issued on
19 December 2011 (the CMAB Consultation Paper), the Bureau summarised
and re-presented to the public the reasoning and recommendations contained
in the LRC’s report on Statking published in October 2000 (the LRC Report),
and indicated how the Administration intended to move forward to implement
reforms to the law in this area.

2. It is evident from press coverage on the CMAB Consultation Paper
since it was published' that certain key objections are likely to be raised
against the Bureau'’s proposals on implementation; in particular, on how such
reforms may impact on press freedom. The LRC Secretariat notes that these
concefns echo those raised during the LRC’s public consultation exercise in
1998.

3. The LRC had spent considerable time and efforts to address those
concems and recorded its deliberations and conclusions in its report.  Since
members of the public may not be aware of the existence of such useful
reference materials, and with a view fo enabling the Bureau and the public to
have a more detailed and balanced consideration on the way forward when the
respective views received are weighed against each other, the LRC
Secretariat has collated and recapped under this Submission the parts of the
LRC Report where those concerns were dealt with. We also take the
opportunity to provide certain relevant information which became available
only after the publication of the LRC Report.

NEED FOR LEGISLATION

4. In Chapter 2 of the CMAB Consultation Paper, the Bureau
summarises the discussion in the LRC Report on the nature of stalking and
why it is a problem which needs to be addressed, including the inadequacy of
the protections for victims under the existing civil and criminal law. Endorsing,
in paragraph 2.17, the LRC’s recommendation that anti-stalking legislation
should be introduced, the CMAB Consultation Paper, at paragraph 2.18,
invites the public to comment on the Bureau's “proposal to legislate against
stalking.”

1 See, for example, "Balancing privacy and press freedom”, China Daily (4 Jan 2012) and
=Stalking behaviour should be defined before proposing a law", South China Moming
Post (15 Mar 2012).

2 Following publication of the LRC Privacy Sub-committee’s consultation paper on
Stalking in May 1998. ), which is discussed in Chapter 2 of the LRC Report.




S0504

5. Paragraph 2.15 of the CMAB Consultation Paper refers to the LRC's
public consultation exercise® which found that the vast majority of the 54
submissions it received supported the introduction of anti-stalking legislation.
To strengthen the weight to be ascribed to the information provided in
paragraph 2.15, we would supplement by noting that included within the group
of respondents which supported the LRC'’s anti-staking legislation proposals’
were:

Hong Kong Bar Association

Law Society of Hong Kong's Criminal Law and Procedure Committee
Hong Kong Young Legal Professionals Association

Hong Kong Federation of Women Lawyers

both the Prosecutions Division and the Civil Division of the
Department of Justice

Security Bureau

Hong Kong Police Force

Social Welfare Depariment

Working Group on Battered Spouses

Office of the Ombudsman

Hong Kong Family Welfare Society

Harmony House

Safe Talk Domestic Violence Support Group

the member agencies of the Hong Kong Council of Social Service
Hong Kong Federation of Women

Association for the Advancement of Feminism

Anti-Sexual Harassment Alliance

Zonta Club of Victoria

Lingnan College.

6. We note also that, significantly, all but one of the media organisations
which responded during the LRC’s consultation exercise expressed support for
the proposals though qualified by concems over implications for press
freedom.® These organisations included:

Hong Kong News Executives’ Association
Hong Kong Press Photographers Association
Asia Television Lid

Hong Kong Commercial Broadcasting Co Ltd
Metro Broadcast Corporation Ltd

7. The one media organisation responding to the LRC consultation
which expressed “strong reservatlons about the proposals was the Hong
Kong Joumalists Association.?

L4

Following publication of the LRC anacy Sub-commiitee’s Consultation Paper on
Stalking (May 1998), which is discussed in Chapter 2 of the LRC Report.

See LRC Report, at paras 2.2 to 2.5.

See LRC Report, at paras 2.7 to 2.10.

See LRC Report, at para 2.13.

[= T4 -9
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8. Because of ifs potential relevance to the objectives of the current
consultation exercise, we attached by way of further elaboration the full text of
Chapter 2 of the LRC Report, which summarises the views expressed in
response to the LRC's consultation exercise (see Annex).

OFFENCE OF HARASSMENT

9. In paragraphs 3.1 to 3.9 of the CMAB Consultation Paper, the Bureau
summarises the discussion in the LRC Report on the elements of the offence
of harassment proposed by the LRC,” and endorsement of the LRC's
approach is indicated in paragraphs 3.8 and 3.9.

10. The Bureau then goes on to discuss, in paragraphs 3.11 1o 3.21, the
additional ‘new’ offences of “collective harassment™ and “harassment to deter
lawful activities™ based on legislative provisions introduced in the United
Kingdom in 2001 and 2005 respectively. We would underscore that these
possible ‘new’ offences, the infroduction of which in the UK post-dated the
publication of the LRC Report, did not form part of the LRC’s recommended
offence of harassment, which, as the Bureau observes at paragraph 3.12,
“fargets one-person-to-one-person conduct.”

1. It is noted that, in paragraph 3.22(a) of the CMAB Consultation Paper,
the Bureau invites comments from the public on “whether stalking should be
made a criminal offence based on the LRC's recommendation ....” Public
comment is also invited at paragraph 3.22(b) on ‘“whether collective
harassment and harassment fo defer lawful activities should be made
offences.” As the latter ‘new’ and potentially controversial proposais had not
been considered by the LRC, we are unable to offer any view. However, we
urge that priority be accorded to implementing the much-needed basic stalking
offence which the LRC recommended. It would be regrettable that its
implementation is delayed by any controversy or opposition arising from the
new proposal.

DEFENCES

12. The Bureau has invited the public to comment on issues related to
the defences to be provided within the anti-stalking legislation at paragraph
3.55 of the CMAB Consultation Paper. Paragraph 3.55(a) asks whether the
defences for the offence of harassment proposed by the LRC should be
provided. Paragraph 3.55(b) refers to whether “a defence for news-gathering
activities should be subsumed under the “reasonable pursuit” defence ... as
recommended by the LRC, or a separate, specific defence for news-gathering
activities should be provided”. Paragraph 3.55(d) asks whether “any other
defences should be provided for the offence of harassment, if pursued”.

7 See LRC Report, at paras 2.7 to 2.10. )

8 To apply to “a campaign of harassment by two or more people”; CMAB Consuliation
Paper, at para 3.14.

8 To "two or more persons lo the extent that any person (whether or not one of those
persons, and not limited to individuals) was deterred from carrying out his lawiul
business™ CMAB Consultation Paper, at para 3.20.
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News-gathering activities and public interest

13. The Bureau summarises the LRC's reasoning on why a separate
defence for news-gathering activities should not be necessary, and also why a
separate “public interest” defence is not needed, in paragraphs 3.42 to 3.43
and 3.47 to 3.48 of the CMAB Consultation Paper. On the basis that the
concems and objections originally raised to the LRC on these important issues
are likely to be raised again in the current consultation exercise, we think it
useful to set out below in full the discussion in the LRC Report where the
arguments put forward for these separate defences were considered and
answered in detail by the LRC. The LRC stated:

“7.12  Ceriain activities that are camed out for legifimate purposes
may assume the form of stalking if the manner in which they are
camried out is excessive or unreasonable. Nonetheless, it is also
essential to safeguard press freedom and the freedom of various
trades and professions to go about their ordinary business. We
therefore conclude that the defence of acting reasonably in the
circumstances should be adopted. If the incorporation of such a
defence has any impact on the news media, it is only when the
pursuit of a journalist has caused alarm or distress and is considered
by the court to be unreasonabie in the circumstances.

News-gathering activities .

7.13 The Hong Kong Journalists Association (HKJA) strongly
requests that the proposals be modified to ensure that journalists
engaged in legitimate news-gathering would not be at risk of arrest or
imprisonment if the proposals were implemented. They submit that
fraudsters or other persons who have something fo hide would be
able to back up their ‘no comment’ with a threat of calling the police to
arrest the investigating joumnalists. They say that journalists must
sometimes be persistent, particularly when the subject who has
refused to comment might change his mind later. They are
concerned that joumnalists who observe in all respects the ethics of
the journalistic profession might be found guilty of harassment if they
pursue an individual with persistence. The Association cites the
following example in support of their views:

‘Suppose a joumalist has the phone number of a business
executive accused of cheating their customers. Everyday
new allegations may emerge about the company’s business
activities. When a reporter rings the executive, they may
say that they never speak to the press and slam down the
phone. Nevertheless, if the next day’s arlicle has new
disclosures about the firm, it is the duty of an ethical
reporter to ring and try and put the allegations fo the
executive. They have the right to say once again they
never speak to the press and slam down the phone. ... The
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actions of the reporters involve no threat of violence, or risk
of escalation. However, this could easily be construed as
‘harassing behaviour which disrupts normal life for the
victim' ... particularly if ten reporters all calling everyday.
Should the executive have the right to have the reporters
amrested? The HKJA believes not But the reporters’
activities seem quite likely to be classed as harassment
going by the proposed definition.’

7.14  Asia Television Ltd is concemed that the defences proposed
in the Consultation Paper may not protect all legitimate activities of
the media. They give the example of journalists waiting outside the
responsible officers’ home from day to night so as to obtain their
views and other information about the chaos of the new airport when
the officers came out. Their concem is thal waiting outside
someone’s premises for a long time or even ovemight might be
considered unreasonable under the proposed legislation.

7.15  In our view, the behaviour of the journalists in the examples
cited by the HKJA and ATV above are reasonable in the
circumstances even if their conduct is found by the courls to have
amounted to harassment. The HKJA seeks fo support their views
by citing two incidents supplied by the National Union of Journalists in
the UK, but the journalists involved were not convicted of the offence
of harassment under the UK Protection from Harassment Act 1997.

7.16  The HKJA suggests that a defence based on the special
characteristics of media activities be created:

‘For instance, the difference between ‘harassment’ by
joumnalists and those by others is that joumalists should
identify themselves and thus put the subject’s mind at ease
over theirintentions. There should be no risk or threat that
their activities will be arbitrarily extended, escalate, or be
calculated to cause mental anguish. It could be made a
defence that the harassment was such that the victim had
no reasonable cause for alarm or fear under the

circumstances.’

7.17  Ifitis true, as suggested by the HKJA, that revealing the fact
that the person seeking information is a joumnalist would ‘put the
subjects mind at ease’, enquiries made by joumalists can never
amount to harassment as long as they disclose their identily.
Further, if the journalist in an action for harassment could show that
the subject had no reasonable cause for alarm or fear in the
circumstances, he would have no difficulty rebutting any claim that he
knew or ought to have known that his pursuit amounted fo
harassment of the subject. We therefore consider it unnecessary fo
include the defence suggested by the HKJA.
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7.18  The Hong Kong News Executives’ Association argues that it
is difficult to define what is reasonable behaviour on the part of a
Jjoumalist. They say that it may differ depending on who the subject
is. In relation to the claim that a few celebrities have been stalked
by joumnalists, the Association submits:

It would be unreasonable to put [celebrities] in a position of
being able to use that public attention one day yet threaten
criminal action for the same action another day. So-called
‘paparazzi’ may be unwelcome but their affentions are
almost a part of the disadvantage of being a public figure.
Provided they are not violent or abusive they should not be
denied their work in a public place simply because the
public figure decides they do not want fo be a public figure
for a few hours.’

7.19  The Hong Kong News Executives’ Association comments
that the proposed offence will catch many ‘genuine joumnalists’ who
do indeed pursue a course of conduct which the subject considers
harassing, particularly when the subject has some scandal fo hide.
They suggest as a specific defence (or as an example of reasonable-
pursuit) that the defendant’s course of conduct was a ‘normal pursuit
by a journalist of his professior’.

7.20 Commercial Radio Hong Kong comments that legitimate
public interest in an individual's activiies may ouitweigh the
importance of his personal feelings. They argue that stalking
legislation must not be able to be used as a tool by unscrupulous
members of the public to prevent legitimate news gatherers from
doing their job.

7.21 The Hong Kong Press Photographers Association explains
that in the course of gathering news malerials, joumalists
unavoidably need to rely on close observation of their target to check
his credibility. They hold the view that such conduct should not be
caught by the legislation. It is, perhaps, worth pointing out that a
joumnalist would not be liable for harassment if the subject is not
aware that he is being pursued.™

7.22 The press in Hong Kong plays an important role in the
discussion of public affairs. It has been doing the general public a
great service by acting as a purveyor of information and a public
waichdog. The nature of jounalism requires journalists to have
many interactions with private citizens when covering news. We
agree with the news associations that joumnalists must somelimes be
persistent when ftrying to solicit a response from their targets who

10

Footnote 4 in Chapter 7 of the LRC Report states: “If the subject subsequently discovers
by reading a newspaper that he has been followed and walched surreptitiously, he might
have a remedy under the Personal Data (Privacy) Ordinance on the basis that the
staiker has collected his personal data by unfair means.”
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refuse fo talk to them over a matter of public interest. It is
reasonable for a journalist to pursue a course of conduct in order to
report on a matter of public interest. However, if the story is about
the private facts of an individual with no public interest involved, as
would be the case when the object of the news organisation is merely
to satisfy the curiosity of its readers or audience, the journalists
should not pursue the individual to the point that he or she is alarmed
or put in a state of distress. The need fo balance press freedom
with the right of privacy is all the more pressing in these cases even
though the target is a public figure such as an arliste. Journalists
should use means that do not amount to harassment when no public
interest is at stake.

7.23 By virtue of Data Protection Principie 1 in the Personal Dafa
{Privacy) Ordinance (Cap 486), every person, including the press, is
under an obligation to collect personal data by means which are
lawful and fair in the circumstances. The public may have a
legitimate interest in the activities of an individual but journalists
should still gather information by means which are fair. Obtaining
personal information through harassment or persistent pursuit is an
unfair collection unless it falls within one of the many exemptions
prescribed in the Ordinance.”’  In determining whether a jounalist’s
actions were reasonable or not, the courls would consider all the
circumstances of the case, including any claim that he was pursuing
a story involving a matter of public importance, whether the means
used were proportionate to the importance of the story, and whether
the conduct of the joumalist was fair in the circumstances under
DPP1.

7.24 By the same foken, it is unnecessary to include a defence of
legitimate news-gathering activities’. Such a defence is subsumed
under the defence of reasonable pursuit. A more elaborate defence
for legitimate news-gathering activities is also not practicable.
Whether the harassing conduct of a journalist is legitimate or not
depends on many factors, such as:

o the purpose of the pursuit, eg whether the matter investigated
by the journalist is a matter of public importance;

® the nature and gravity of the subject matier;

® the status of the subject (for exampie whether he is a public
officer, a celebrity or a victim of crime);

® whether the journalist persisted in total disregard of the
subject’s response;

® the time and place at which the incidents occuired;

11

Foofnote 5 in Chapter 7 of the LRC Report states: “Ciause 4( of the Code of Practice
ratified by the Press Complaints Commission in the UK provides that “Journalists and
photographers must neither obfain nor seek to obtain information or pictures through
intimidation, harassment or persistent pursuit” unless the use of such means can be
demonstrated to be in the public interest. Eastweek Publisher Ltd v The Privacy
Commissioner for Personal Data, HCAL 98/98."
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®  the number of calls or visits made; and
®  whether abusive language was used.

7.25 Commercial Radio Hong Kong comments that where an
individual withholds information which is of public interest, the
activities of joumalists who seek to solicit information from that
individual might not generally be regarded as harassment. They
argue that celebrities may rely upon the intrusion of the press fo
attract publicity and maintain their livelihood:

[Celebrities] may feel angered, annoyed, put out or deem
such [press] attention an invasion of their privacy. Yet how
much of that attention do they at other times encourage in
order fo further their careers? It is obviously impractical
for anyone to desire press attention at some ftimes, fto
receive it and benefit from it, and yet object strongly fo it at
other times.’

7.26 A celebrity who persistently seeks publicity would face an
uphill battle in convincing the court that he or she has been harassed
by the press. However, it should be stressed that the right of privacy
may be waived for one purpose, and still asserted for another; and it
may be waived on behalf of one class, and retained as against
another class. Celebrities are entitled to protection from
unreasonable harassment. The fact that the alleged victim is a
celebrity is merely one factor which the court would take into account.

7.27 Commercial Radio maintains that wealthy or influential
figures or people holding public office may argue that a lower
threshold for harassment should apply to them because of ‘the
pressures of their positions’ or because their work is ‘busy, important
or sensitive’. In our view, where a public figure is accountable to the
public because of his power and influence over sociely, a reasonable
person would hold that he has a higher rather than a lower threshold
for harassment. There is no reason to believe that influential figures
and public officers would abuse the legislation by threatening
journalists with unmerited legal actions.™

7.28 Where the nature of the job requires a public figure to have
frequent contacts with the press, that public figure is unlikely to feel
alarmed or distressed when pursued by joumnalists. He should have
no cause for alarm or distress if a joumalist rings him ten fimes a day.
However, if a journalist sought fo obfain information about the public
figure’s private life through harassment or persistent pursuit, it is only
fair that the journalist is required to account for his conduct by
convincing the court that his pursuit was reasonable.

12  Footnote 6 in Chapter 7 of the LRC Report states: "See also the section on Potential for
Abuse in Chapter § below.”
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7.29 A joumalist or a team of journalists who constantly follow a
public figure and keep him under surveillance twenty four hours a day
over a long period of time to the extent that the public figure has been
deprived of his private life in its entirety may be found by the court to
be unreasonable if the object is not fo publish a story of public
importance but merely to pry into the public figure’s intimate affairs in
a bid to increase the circulation and profits of the publisher. The
credentials of the particular joumalist and the bona fide nature of the
investigation are factors which the court would take into account.”

730 The Hong Kong News Execulives’ Association nofes that
while the majority of journalists are responsible, there will be some
who are pushed beyond acceptable bounds by their employers.
They think that in such circumstances, the employer should be liable
for the behaviour of their employees. The point raised by the
Association is a matter governed by the general principles of law.
An employer who instructs his employee to commit an offence will be
liable to be prosecuted as the principal in the first degree or as a
secondary participant.

7.31 Where a private citizen has been repeatedly harassed,
without justification, by journalists from the same news organisation
but different journalists have been deployed on different occasions,
the journalists concemed would not be liable because they have not
engaged in a course of conduct, but the editor, as the person who
has responsibilify over the daily activities of the joumnalists, would
probably be.

732  Professor Kenneth W'Y Leung of the Chinese University of
Hong Kong suggests that news-gathering activities should be exempt
from liability provided: (a) the persistent course of conduct is neither
unfawful nor hamful to the source of information; (b) the pursuit is
conducted by the staff of a ‘bona fide news organisation’; and (c) the
information gathered by its staff is related to ‘public igures, public
affairs or public inferests’.

7.33 It is not clear how a news organisation would qualify as a
‘hona fide news organisation’. Although ‘news organisation’ may be
defined in terms similar to those appearing in section 61 of the
Personal Data (Privacy) Ordinance (Cap 486), which contains a
definition of ‘news activity', it is difficult, if nof impossible, fo work out
the criteria under which a news organisation would be regarded as
bona fide. Yet even if it is possible to work out such a definition, it is
not in the interests of press freedom to employ notions such as ‘bona
fide news organisation’ in the legisiation. Moreover, not all activities
carried out by the staff of a news organisation are joumnalistic in
nature. There is no guarantee that all the acfivities of a news

13 Footnote 7 in Chapter 7 of the LRC Report states: T Lawson-Cruttenden & N Addison
(1999), above, 36-37."
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organisation will always adhere to the highest standard of media
ethics. We have seen that Data Protection Principle 1 requires that
personal data be collected by means which are fair in ithe
circumstances. It is arguable that personal data in relation to public
figures should also be gathered by means which would not amount to
harassment unless there are good reasons for using such means.

Public interest

7.34 The Hong Kong Human Rights Commission comments that
the legislation should strike a balance between the protection of
privacy and press freedom. It considers that journalists are entitied
to use various news-gathering techniques to interview public figures
or public officers who are involved in matters of ‘public interest, and
in interpreting what constitule matters of ‘public interest’ reference
should be made fo intermnational jurisprudence. They hope that such
an approach could prevent members of the public from abusing the
new legisiation to obstruct the news-gathering activities of journalists.

7.35  The HKJA proposes that the legisiation should provide for a
defence that ‘the course of conduct was pursued for public interest’.

7.36 The scope of a defence based on the notion of public
interest is both narrower and wider than the defence of reasonable
pursuit proposed by us. A public interest defence is narower
because only matters of public interest recognised by the courls
would be protected. The threshold for public interest is high. It is
undesirable if pursuits that cannot be justified in the public inferest
would not be exempt even though they were reasonable in the
circumstances.

7.37 A public interest defence is also wider than the defence of
reasonable pursuit. If the latter defence were adopted, then even if
a public interest is at stake, the courts would still have to consider it in
the circumstances of the case and take all factors into consideration.
Hence, the requirement that the pursuit be reasonable ‘in the
circumstances’ might render a course of conduct pursued for a public
interest unreasonable if other competing interests, if any, have been
taken into account.  The principle of proportionality may also render
a particular pursuit disproportionate to the importance of the issue at
stake and, hence, unreasonable in the circumstances of the case.

7.38  Since the public interest in a matter pursued by journalists
would be taken into account by the courts if the defence of
reasonable pursuit were adopfed, we conclude that it is unnecessary
to provide for the defence of public interest in the legisiation. The
defence of acting reasonably in the circumstances would provide
greater protection to joumnalists and other persons who carry out
legitimate activities.”
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14. On the question of privacy and public interest in the context of
journalistic activities, no doubt the Bureau is aware of the recent decision of
the Office of the Privacy Commissioner for Personal Data to impose
enforcement notices under the Personal Data (Privacy) Ordinance (Cap 486)
on two magazines (Sudden Weekly and Face) for infringing the privacy of
three artists by secrefly photographing and then publishing pictures of their
private activities.® The Commissioner ruled that, having considered all the
circumstances of the two cases, the clandestine photo-taking by the two
magazines was “highly privacy intrusive and not supported by public interest
considerations.”® The Commissioner went on to state:

“{ must point out that what may be of interest or curiosity value o the
public is not necessarily in the public interest. Public interest must
involve a matter of legitimate public concemn. There is a distinction
to be drawn between reporting facts capable of contributing fo a
debate of general public interest and making tawdry descriptions
about a public figure's private life.”*

15. We note that the decision was commented on favourably in a
follow-up editorial in the South China Moming Post, which stated:

“The [privacy] watchdog has given useful reference on drawing the
line between privacy and public interest.  First, it said celebrities are
entitled to ‘reasonable expectation of privacy’ when they are at home.
It also noted the photographs involved careful planning, referring fo
reporters spying into high-rise buildings with felephoto lenses.
While it accepted public interest can be used as a defence, in the two
cases, the photos were merely salacious, aimed at satisfying
readers’ prurient interest. The criteria used by the commissioner
are reasonable. Hopefully the ruling will have a positive impact in
curbing media excess.

Given the vulnerable media environment in Hong Kong, fears of
the ruling having a chilling effect is to be expected. But the case
also underfines the importance of the media discharging its duties
responsibly. Unless the disclosure of ordinarily private moments is
in the public interest, the individual's right to privacy should be
respected. Thisis particularly essential in light of the media's power
and influence. Press freedom comes with great responsibility ... R

14 See Media Statement “Investigation Reporis: Unfair Collection of Personal Data of
Artistes by Media Organizations” (28 March 2012) on website of the Office of the Privacy
Commissioner for Personal Data at

Tharww. .ora.hkftextonlyfenglishfinfocentre/press 20120328.htm)

Copies of the relevant decisions of the Privacy Commissioner are available at’

m;p'lfwww.m.g[g.hk!egglish!ﬂblimj siiles/R12 9164 e.pdf and

I_mg:ﬂwww.mm.g_tg.hklenggg' hipublications/files/R 12 9159 e.pdf

15 See Media Statement, above.

16 See Media Statement, above.

417 "Media must respect right to privacy”, South China Moming Post (2 April, 2012). See
also related press article, “Magazines breached TV artists' privacy”, South China
Morning Post (29 March, 2012).
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Adherence to trade practices

16. In addition to the arguments raised for separate “public interest’” and
“news-gathering activities™ defences, the LRC also received suggestions that
there should be a specific defence for those adhering to “established trade
practices”. The LRC concluded, however, that such an additional defence
was not necessary. In the event that similar suggestions are raised to CMAB
in its current consultation exercise, the relevant discussion on this point in the
LRC Report is set out below.

“7.39  Standard Charfered Bank argues that the interests of
commercial viability must be balanced against that of personal
freedom. They propose that the legislation should provide a
defence that the defendant adhered to ‘established trade practices or
other rules and regulations issued by a competent authonty’ such as
the Hong Kong Monetary Authority and the Hong Kong Association of
Banks.

7.40 The Legal Aid Department comments that it is desirable to
have some guidelines as to what pursuit would be considered as
reasonable. By way of example, it suggests that a person’s course
of conduct should be considered as reasonable 'if he was acting
reasonably in the course of his profession, trade, business or other
lawful activity.’

7.41 Many professions are regulated by a code of practice which
is promuligafed and enforced by a compefent authorily. These
regulatory schemes ensure that members of the profession are
accounfable to the public. In determining whether the pursuit of an
accused who had been acting in the course of his profession was
reasonable or nof, the courfs would take info account whether the
profession in question has adopted such a code and whether the
conduct of the accused was permissible thereunder. A person
acting in compliance with a professional code of conduct, which is
reasonable and generally accepted by the industry, is likely fo be
treated by the courts fo have been acting reasonably in the
circumstances.

7.42 It is true that the suggestion of the Legal Aid Department
would direct the courts’ mind to the legitimate activities of various
professions when assessing the reasonableness of a pursuit. But
even if the accused can show that he was merely acting in the course
of his profession, he would still have the burden of proving that he
had been acting reasonably in the circumstances. We do not think
that the Department's suggestion adds much fo the defence of
reasonable pursuit.”
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Other possible concerns which may be raised in the context of
defences — freedom of speech and freedom of assembly

17. As well as calls for the separate defences discussed above, the LRC
also received submissions during its consultation exercise which expressed
concern about the possible impact of anti-stalking legislation on freedom of
assembly and of demonstration, and argued whether specific defences should
be provided in this area. We assume that submissions expressing similar
views may be received by the Bureau in the cument consultation exercise.
While the CMAB Consultation Paper makes reference at paragraphs 3.51 to
3.54 to the constitutional provisions which the court would take into accountin
deciding cases under the legislation, it would be useful also to have to hand
the detailed arguments which the LRC considered in concluding that rights of
freedom of assembly and demonstration would not be affected by the
proposed legislation. These are set out below.

“7 43  Safetalk Domestic Violence Support Group is concemed
that stalking legislation might be applied fo curtail Hong Kong
residents’ right to freedom of demonstration. They suggest that the
needs of demonstrators should be addressed in the legislation.
They argue that the ‘reasonable person’ fest might be misapplied in
Hong Kong because it does not have the same traditions of
democracy as other jurisdictions. Another respondent submits that
political and other forms of protests should be exempt. He
comiments that the defence of reasonable pursuit is too general and
will cause uncertainty, thus putting constraints on the right fo
demonstrate.

744  ICCPR - Article 21 of the Intemnational Covenant on Civil and
Political Rights recognises the right of ‘peaceful assembly’. Only
peaceful assemblies are prolected under that Aricle. ‘Peaceful
means the absence of violence in its various forms. Yef even
peaceful assemblies may be restricted if the restrictions serve one of
the purposes listed in the Article and are necessary in a democratic
sociely for attaining that purpose. Thus, an assembly may be
prohibited and broken up if this is in the interests of national security
or public safety, public order (ordre public), the protection of public
health or morals or the protection of the rights and freedom of
others.”®

745 Canada - In Canada, freedom of expression under the
Canadian Charter of Rights and Freedoms has to be balanced
against the right of privacy.” In a case in Ontario,” the Atfomey

18 Foofnote 8 in Chapter 7 of the LRC Report states: “Restrictions may be imposed on the
ground of public safely if an assembly constitutes a specific threat o the safely of
persons (ie, their lives, their physical infegrity or health): M Nowak, UN Covenant on
Civil and Political Rights - CCPR Commentary (Strasbourg: N P Engel, 1993), 380."

19 Footnote 9 in Chapter 7 of the LRC Report states: *J Craig & N Notfie, “Privacy and Free
Speech in Germany and Canada: Lessons for an English Privacy Tort" [1998] 2 EHRLR
162.”
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General of Ontario sought injunctions to restrain anti-abortion
picketing of hospitals, abortion clinics and doctors’ homes and offices.
Although the defendants opposed the injunctions by relying on
freedom of expression and freedom of assembly, the court granted
the injunctfions to protect the health, well-being and privacy of
palients, doctors and third parties. ‘

7.46  The stalking provision in the Canadian Criminal Code has
been alfacked on the ground that it infringes freedom of expression.
The court in R v Sillipp held that for stalking behaviour fo be criminal
in nature, the psychological integrify, health or well-being of the
person must have been inferfered with in a substantial way. Since
direct psychological harm is often ‘more pervasive and permanent in
its effect than any physical harm’, any expression which may flow
from stalking behaviour does not fall within the scope of freedom of
expression under the Canadian Charter of Rights and Freedoms.”
Murray J said®

‘The thrust of the defence is that s. 264 has the potential of
restricting many activities including picketing and other
labour activily as well as various forms of profest behaviour.
Counsel takes the position that the section restricts and
impinges upon all three of the principles and values
underlying the protecfion of free expression. It was
argued that picketers and protestors bring forward
information for the public and thus it is a matter of seeking
and attaining a truth. Also, this activity has political
elements which s. 264 will dampen. Thirdly, picketers and
protestors must be free to do things because there is
something inherently good about self-expression and
participating in group activities which benefits individuals in
forming their soul or their infellect or developing their
personality, even if this behaviour impinges on the rights of
other people. The thrust of the argument is that o restrict
such expression would have an unacceptable dampening
effect upon such picketers and protestors, in fully exercising
their right to freedom of expression, even though in doing
so the target person or persons will experience substantial
interference with their ‘psychological integrify, health or
well-being’.

Footnote 10 in Chapter 7 of the LRC Report states: “Onfario (Attorney General) v
Dieleman (1994) 20 OR (3d) 229; discussed in J Craig & Nolfe, above, at 169.”
Footnote 11 in Chapter 7 of the LRC Report states: “R v Siflipp (1995) 99 CCC (3d} 394.
The court agreed at p 411 that ‘in our democratic society, the freedoms in s. 2 of the
Charter [of Rights and Freedoms] must never serve fo diminish a person’s right to be
free from and protected against violence, or the threat of violence brought about by
harassing conduct ™™

Footnote 12 in Chapter 7 of the LRC Report states: “Above, af 416.”
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I have trouble seeing how the meaning conveyed by means
of the forms of expression enumerated in s. 264 can validly
be said to fall within the ambit of the three enunciated
values and principles [of freedom of expression] set out in
Irwin Toy.®® Indeed, a form of expression which leads to
such a result is, to my mind, inconsistent with all three and
the antithesis of the third.’

7.47  The Canadian court in Irwin Toy held that where the
government aims io control only the physical consequences of
certain human activity, regardless of the meaning being conveyed, its
purpose is not to control expression:**

'if the governmment has aimed to control attempfs fo convey
a meaning either by directly restricting the content of
expression or by restricting a form of expression tied fo
content, its purpose trenches upon the guarantee. Where,
on the other hand, it aims only to control the physical
consequences of particular conduct, its purpose does not
trench upon the guarantee.

7.48  United States - it is generally accepted in the US that
freedom of speech does not comprehend the right to speak whenever,
however, and wherever one pleases. Expression, whether oral or
written or symbolized by conduct, is subject to reasonable time, place,
and manner restrictions.?® Accordingly, reasonable regulations as to
the time, place, and manner of exercise of profected speech are
permissible under the First Amendment where they are necessary fo
further significant govemmental interests, provided they are
evenhanded or non-discriminatory, and that no undue burden or
absolute prohibition is imposed on free speech.”

23

24

25
26
27

Footnote 13 in Chapter 7 of the LRC Report states: “in Irwin Toy Lid v Quebec
(Attomey-General) (1989), 58 DLR(4") 577 at 612, 25 CPR(3d) 417, [1989] 1 SCR 927,
the court summarised the nature of the principles and values underlying freedom of
expression as follows: (1) seeking and attaining the truth is an inherently good activily;
(2} participation in social and political decision-making is to be fostered and encouraged,
and (3) the diversity in forms of individual self-fulfiment and human flourishing ought to
be cultivated in an essentially tolerart environment not only for the sake of those who
convey a meaning, but also for the sake of those fo whom it is conveyed.”

Footnote 14 in Chapter 7 of the LRC Report states: “The boid line ... between
restrictions upon publication and regulation of the fime, place and manner of expression
tied to content, on the one hand, and regulation of time, place, or manner of expression
regardiess of contert, on the other hand, reflects the difference between the state’s
usually impermissible effort {o suppress harmful’ information, ideas, or emotions and the
state’s often justifiable desire to secure other inlerests against interference from the
noise and the physical intrusions that accompany speech, regardiess of the information,
ideas, or emotions expressed.’ A Cox, Freedom of Expression (Cambridge, Mass:
Harvard University Press, 1981), at pp 59-60.”

Footnole 15 in Chapter 7 of the LRC Report states: “rwin Toy Lid v Quebec
(Attomey-General), above, at 611-12."

Footnote 16 in Chapter 7 of the LRC Report states: *16A Am Jur 2d, Constitutional Law,

§§ 491 & 5127 '
Footnote 17 in Chapter 7 of the LRC Report states: *16A Am Jur 2d, Constitutional Law,
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7.49  Frederick Schauer observes that although the free speech
principle is relevant even in those cases where the regulation is not
directed at the communicative impact of the conduct, freedom of
speech cannot be as high a trump card in these instances, both
because of the legitimacy of the countervailing interests in order,
traffic flow and the like, and also because the absence of an infent fo
interfere with communication weakens the free speech interest®

7.50  American courts reject the view that an apparently limitless
variefy of conduct can be labelled ‘speech’ whenever the person
engaging in the conduct intends thereby to express an idea”® A
physical assault is not expressive conduct protected by the First
Amendment, even though the person commifting assault intends fo
thereby express an idea.*® Violence or other types of potentially
expressive acfivities that produce special harms disfinct from their
communicative impact are not expressive conduct protected by the
First Amendment.”’ People who want to propagandize or protest
have no right under the First Amendment to do so whenever,
however and wherever they please.” The editors of American
Jurisprudence observe that:

‘Despite the constitutional guaraniee of freedom of
expression, the govemment may properly act in many
situations to prohibit intrusion info the privacy of the home
of unwelcome views and ideas which cannot be fotally
banned from the public dialogue. Nothing in the United
States Consfitution compels persons lo listen to or view any
unwarted communication, whatever its ment, and no one
has a right to press even ‘good’ ideas on an unwilling
recipient. ... On the other hand, the ability of government to
shut off discourse solely to protect others from hearing it is
dependent on a showing that substantial privacy mtemsis
are being invaded in an essentially intolerable manner.>

28
29
30
KY|
32

33

§512."

Footnote 18 in Chapter 7 of the LRC Report states: “F Schauer, Free Speech: a
philosophical enquity (Cambridge Universily Press, 1982), 204-5."

Footnote 19 in Chapier? of the LRC Report states: "Wisconsin v Mitchell, 124LEd2d
436, 444 (1993).*

Footnote 20 in Chapter 7 of the LRC Report states: “US v Sodema, 117 S Court 507,
136 L Ed 2d 398 (1996)."

Footnote 21 in Chapter 7 of the LRC Report states: “Roberts v United States Jaycees,
468 US 609 at 628, 82 L Ed 2d 462 (1984).”

Footnote 22 in Chapter 7 of the LRC Report states: “Adderley v Florida, 385 US 39 at
48, 17 L Ed 2d 149.°

Footnote 23 in Chapter 7 of the LRC Report states: “16A Am Jur 2d, Constitutional Law,
§475. The American Supreme Court has upheld exclusion of political advertisements
from public buses in Lehman v Shaker Heights, 418 US 298 (1974), and upheld the
exclusion of protestors from privately owned shopping centres in Lioyd Corp v Tanner,
407 US 551 (1972)."
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7.51 The US Supreme Court has ruled that an ordinance, which
makes it ‘unfawful for any person to engage in picketing before or
about the residence or dwelling of any individual’, was not prima facie
invalid under the First Amendment on the following grounds:>*

¢ the ordinance is conteni-neutral;

® it prohibits only focused picketing taking place solely in front of
a particular residence;

® it leaves open ample altemative channels of communication for
the dissemination of messages, including marching alone or in
groups in residential neighbourhoods, going door-to-door or
through the mail, and contacting residents by telephone, short of
harassment and

® it is namowly tailored fo serve the significant govemment

- interest of protection of residential privacy, especially where the

picketing is narmrowly directed at the household, not the public,
and where, even if some picketers have a broader
communicative purpose, their activity nonetheless inherently
and offensively infrudes on residential privacy.

7.52 The Supreme Court held that the ordinance served the
significant govermnmental inferest of protecting residential privacy.
An important aspect of such privacy is the protection of unwilling
listeners within their homes from intrusion of objectionable or
unwanted speech.  Although in many locations, we expect
individuals simply to avoid speech they do not want to hear, the home
is different. There is no constitutional right to force speech into the
home of an unwilling listener:

‘The First Amendment permits the government fo prohibit
offensive speech as intrusive when the ‘captive’ audience
cannot avoid the objectionable speech. The farget of the
focused picketing ... is figuratively, and perhaps literally,
trapped within the home, and because of the unique and
subtle impact of such picketing is left with no ready means
of avoiding the unwanted speech.*®

7.53  The Supreme Court stated that the devastating effect of
targeted picketing on the quiet enjoyment of the home is ‘beyond
doubt. It noted that the tensions and pressures on the residents
may be psychological as well as physical, and the home becomes
something less than a home when and while the picketing
confinues.® ‘Whether ... alone or accompanied by others ... there
are few of us that would feel comfortable knowing that a stranger

Footnote 24 in Chapter 7 of the LRC Report states: Frisby v Schuitz, 487 US 474, 101L
Ed 420 (1988).”

Footnote 25 in Chapter 7 of the LRC Report states: “At 487, citations omitted.”
Footnote 26 in Chapter 7 of the LRC Report states: “Carey v Brown, 447 US 455 at 478,

' 651 Ed 2d 263 (1980).”




S0504

lurks outside our home. ™’

7.54 It has never been deemed an abridgment of freedom of
speech or press lo make a course of conduct illegal merely because
the conduct was in part initiated, evidenced, or carmied out by means
of language, either spoken, written, or printed.*® In Madsen v
Women's Health Center,®® the US Supreme Court held that the fact
that an injunction limiting the protests of anii-abortion demonstrators
restricted only their speech and not others did not make the
injunction content-based. The mere fact that the injunction covered
people who shared a particular viewpoint did not render the injunction
confent or viewpoint based.

7.55 England - in an English case,*® an animal-testing company
obtained an ex parte injunction against cerfain anfti-vivisection
campaigners under the Profection from Harassment Act 1997. In
discharging the injunction, the court held that:

Tthe 1997 Act] was clearly not intended by Parliament to be
used to clamp down on the discussion of maiters of public
interest or upon the rghts of political protest and public
demonstration which are so much part of our democratic
tradition. 1| have little doubt that the courts will resist any
such wide inferpretation as and when the occasion arises.’

7.56 We note that the UK Protection from Harassment Act 1997
provides that the accused has a defence if the pursuit was
reasonable in the particular circumstances. Likewise, section 4A of
the Public Order Act 1986, which creates the offence of using
‘threatening, abusive or insulting words or behaviour’ thereby causing
another person ‘harassment, alarm or distress’, also provides that the
accused has a defence if he could show that his conduct was
reasonable. The English courts have not encountered difficulties in
construing such a defence.

7.57  Our response - The proposal in the Consullation Paper
would not apply to pickets proceeding on a definite course or route in
front of a home or place of work, nor would it prohibit general
marching through residential or commercial districts or walking a
route in front of a building. The proposal would only affect offensive
and disturbing assemblies focused on a ‘captive’ who has no ready
means of avoiding the unwanted speech. This will be the case if the

37
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Footnote 27 in Chapter 7 of the LRC Report states: "Quoled in Frisby v Schullz, at 487.
Footnote 28 in Chapter 7 of the LRC Report states: “76A Am Jur 2d, Constitutional Law,
§492.

Footnote 29 in Chapter 7 of the LRC Report states: “512 US 753, 129 L Ed 2d 593
(1994), referred to in 16A Am Jur 2d, Constitutional Law § 460.”

Footnote 30 in Chapter 7 of the LRC Report states: *Huntingdon Life Sciences v Curtin
[1997] The Times Law Reports, 11 December. E Finch, ‘'Legitimate Prolest or
Campaign of Harassment — Protesters, Harassment and Reasonableness: The Decision
in DPP v Moseley’ [1999] 5 Web JCL *
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target is trapped in his or her residence, a nursing home, a health
centre or business premises. Our proposals would not prohibit
more generally directed means of public comimunication especially
when they take place in public place.

7.58  Stalking legisiation is introduced not because of the
messages intended fo be conveyed, but because of a legitimate
purpose which is unrelated to the content of the expression. The
regulation of conduct which amounts fto harassment s
content-neutral. The emphasis would not be on the message, but
rather on the conduct of an individual or the manner in which his
speech is directed.

7.59  Protests and demonstrations are important and legitimate
forms of communication. However, they need fo be balanced
against equally important and legitimate public interests. The
Govemnment maintains an interest in protecting the privacy, family,
home, health and well-being of Hong Kong residents. Stalking
legisiation furthers this important govemmental interest by putting its
focus on the harmful effect of stalking behaviour on victims. Insofar
as stalking legislation is not directed intentionally at the
communicative impact of the conduct, it is unrelated to the
suppression of free speech. Any restriction on free speech is
incidental: and any such incidental restriction is no greater than is
essential to the protection of public health and privacy interests.
The regulatory measures are not aimed at ideas or information in the
sense of singling out conduct for control or penalty because of the
specific message or viewpoint such conduct expresses. They do
not fall within the scope of the free speech principle even though free
speech would be restricted incidentally as a result. We conclude
that there is no real danger that the legislation would compromise
free speech protected under the Basic Law.

7.60  Further, we have liftle doubt that the courts in Hong Kong
would resist any wide interpretation of the stalking legislation which
would impinge on the freedom of assembly, of procession and of
demonstration guaranteed in the Basic Law. The courts will take
into consideration the provisions of the Basic Law in determining
whether the conduct of the demonstrators was reasonable in the
circumstances. In determining whether the course of conduct
engaged in by demonstrators was reasonable or not, the courlts
would take into consideration whether the pursuit was directed at a
particular individual, a group of individuals, or the public at large.
Where the pursuit was directed at a particular individual, the fact that
he is or is not a public figure would be relevant. But even public
figures, including politicians, are entitted to protection from
unreasonable harassment.*!

41 Footnote 31 in Chapter 7 of the LRC Report states: “Members of the Legislative Council
are protected from molestation under section 19 of the Legislative Council (Powers and
Privileges) Ordinance (Cap 382)."
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7.61 To conclude, due to the prevailing effect of the Basic Law,
the proposed legislation will not be construed in such a way as would
limit the rights and freedom guaranteed in the Basic Law. A
demonstrator who is charged with harassment would have a strong
case to argue if he was exercising his right to ‘freedom of assembly,
of procession and of demonstration’ pursvant to Article 27 of the
Basic Law in a lawful manner.**”

The LRC went on to state in this context:

“7.65 Nevertheless, in recognition of the importance of free
speech, press freedom and the right of peaceful assembly, we agree
that apart from the right of privacy, the courts should also have regard
to the right to freedom of expression and the right of peaceful
assembly when determining whether the pursuit in quesfion was
reasonable in the particular circumstances. ...

We recommend that the courts should take info account the rights
and freedoms provided in Article 17 (privacy, family, home and
correspondence), Article 19 (freedom of expression) and Article 21
(peaceful assembly) of the Intemational Covenant on Civil and
Political Rights when determining whether the pursuit in question was
reasonable in the particular circumstances.”

We trust that the detailed arguments and justifications from the LRC

Report which are set out above may assist the Bureau in considering and
answering key concems which may be raised against the LRC's reform
proposals on stalking.

LRC Secretariat
April 2012

#371133

42 Footnote 32 in Chapter 7 of the LRC Report states: “Article 41 of the Basic Law.”
43 LRC Report, Recommendation 4. This, and related issues, discussed in the CMAB-
Consultation Paper at paras 3.51 {0 3.54.
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ANNEX
[Full text of Chapter 2, LRC Report]

Chapter 2

Overview of responses to the
Consultation Paper

2.1 The Consultation Paper proposed that a person who, without lawful
authority or reasonabie excuse, pursues a course of conduct which amounts to
harassment of another should be guilty of an offence and liable in tort. This
chapter gives an overview of the comments made by the respondents on the
proposals stated in the Consultation Paper. The Privacy sub-commitiee
received a total of 54 submissions. The vast majority of the submissions
support the introduction of anti-stalking legislation, with or without
qualifications. Putting aside the submissions from private individuals, only
two respondents have reservations or object to the introduction of such
legislation; namely, the Hong Kong Joumnalists Association and the Hong Kong
section of the Intemational Commission of Jurists (JUSTICE).

Submissions expressing support

22 The Hong Kong Bar Association can see no legal policy objection
to infroducing anti-stalking legislation along the lines set out in the Consultation
Paper. The Criminal Law and Procedure Committee of the Law Society of
Hong Kong supports the proposals in principle. The Hong Kong Young
Legal Professionals Association supports the spirit of the proposals as they
would bring the laws of Hong Kong more in line with other jurisdictions. The
Hong Kong Federation of Women Lawyers supports anti-stalking legislation.
They hope that that such legislation would deter statkers from harassing their
victims and apprehend the stalker before his conduct reaches a serious level.
Both the Prosecutions Division and the Civil Division of the Department of
Justice lend their support to the proposals.

2.3 The Hong Kong Police Force and Security Bureau also support
the proposals in principle. The police agree that stalking is a problem in Hong
Kong. They confirm that stalking often precedes a report of domestic
violence or blackmail. They think that if an offence of stalking were
introduced, it may reduce the number of serious offences which are committed
after a period of harassment. The Social Welfare Department supports
anti-stalking legislation and criminal sanctions to protect victims before the
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stalkers take violent action. The Working Group on Battered Spouses,
which comprises representatives from various govemment departments, the
Hospital Authority and Health & Welfare Bureau, agrees that stalking should be
a criminal offence. The Office of the Ombudsman welcomes the proposal
to make harassment an offence. .

24 The Hong Kong Family Welfare Society, which employs about 150
professional social workers, generally supports the recommendations.
Harmony House, which provides a refuge for women and their children who
are in immediate danger of domestic violence, generally concurs with the
views stated in the Consultation Paper. They believe that early intervention in
stalking cases would prevent escalation into violence which resuits in further
damage to the victims and sometimes the stalkers themselves. Safetalk
Domestic Violence Support Group, a domestic violence support group
affifiated to the Hong Kong Federation of Women's Centres,! welcomes the
introduction of civil and criminal measures that address stalking. They
consider that these measures are essential to protect women from serious and
jong-term harassment by abusive husbands or partners. The member
agencies of the Hong Kong Council of Social Service generally support the
proposal to provide more comprehensive and effective protection for victims of
stalking by legislating for civil and criminal sanctions.

2.5 The Hong Kong Federation of Women agrees that victims of
stalking ought to be protected by law. They comment that stalking should be
criminalised so that complaints about stalking can be dealt with swiftly by the
police before the stalker commits another crime. The Zonta Club of Victoria,
a service orgainsation of executive women in business and profession, also
supports the introduction of anti-stalking legislation. The Association for the
Advancement of Feminism and the Anti-Sexual Harassment Alliance
comment that criminalising stalking behaviour can protect the privacy and
personal safety of women. They point out that the proposed legislation would
close a loophole in the law and supplement existing legislation such as the Sex
Discrimination Ordinance. Lingnan College supported the proposals making
harassment an offence and a tort.

26 it goes without saying that some of these respondents also comment
on the details of the proposals. These comments are discussed in Chapters
6 to 9 below.

Submissions expressing qualified support

2.7 The Legal Aid Department agrees that existing legislation appears
to have failed to provide adequate protection to individuals in certain situations
involving persistently anti-social and troublesome behaviour which causes
unwarranted interference with the health, comfort or rights of individuals.
They comment that there is a prima facie need to introduce legislation to

1 The Federation of Women’s Centres runs a free legal advice clinic staffed by volunteer
lawyers, as well as many other services and programmes for women.
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prevent the harm caused by stalking conduct. However, the Depastment
qualifies its support with comments on the ingredients and penalty of the
proposed offence.

2.8 The Hong Kong News Executives’ Association welcomes any
legislation to deal with stalking. They are, however, concemed that the
proposed legislation may be misused to curb the activities of journalists,
thereby limiting free speech. They think that criminal law should not provide a
means to threaten press freedom. The Hong Kong Press Photographers
Association is pleased fo see that genuine stalking behaviour would be
subject to legal sanctions so that innocent citizens would not be harassed by
stalkers. But they hope that press freedom would not be infringed because of
uncertainties in the legislation.

2.9 Asia Television Ltd supports the spirit of reforming the law to protect
stalking victims. They generally agree with the proposals in the Consultation
Paper. They are, however, anxious to see that legitimate joumalistic activities
would be covered by the defences. Hong Kong Commercial Broadcasting
Co Lid believes that stalking is a social problem which requires legislation.
Their only concem is that legislation in this area may offer an opportunity for
unwarrantied curbs on press freedom and free speech. Metro Broadcast
Corporation Ltd does not object to the introduction of an offence of stalking.
However, they stress that the freedom presently enjoyed by the media in news
gathering and news reporting activities should not be affected by the
proposals .2

2.10  The Hong Kong Human Rights Commission, which is a coalition of
11 non-govemmental organisations, agrees that simple, swift and effective
procedures should be in place to protect victims of stalking at an early stage.
But they qualify their support by commenting that the Consultation Paper failed
to give full consideration to the possible conflict between the operation of the
proposed legislation and the exercise of press freedom.

Submissions commenting on certain aspects of the paper

2.1 The Hong Kong Democratic Foundation suggests that a
comprehensive study of the prevalence of stalking in Hong Kong be
commissioned by the Govemment without delay. The Hong Kong
Association of Banks comments that the threshold for the initiation of
criminal and civil proceedings under the proposal is too low. It also expresses
its preference for self-regulation fo address the problem of abusive debt
collection practices. Professor Kenneth W Y Leung of the Chinese
University of Hong Kong suggests that news-gathering activities of bona fide
news organisations be exempted by way of a specific defence. The
Judiciary Administrator’s Office comments that implementing the proposals
would increase the workload of the courts.

2 Television Broadcasts Ltd advises that they do not have any specific comments.
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2.12 The submissions from the following respondents are focused entirely
on the problems arising from harassment by debt collection agencies: Office
of the Privacy Commissioner for Personal Data, the Hong Kong Monetary
Authority, the DTC Association, Standard Chartered Bank, Citibank NA,
and a debt collecion agency in Hong Kong, which prefers to remain
anonymous in its submission. :

Submissions raising objection or having reservations

2.13 The Hong Kong Joumalists Association has “strong reservations”
about the proposals. It urges the Law Reform Commission to consider how
ordinary reporting could be safeguarded from legal sanctions. The Hong
Kong section of the International Commission of Jurists (JUSTICE)® is
the only respondent who expressly objects to the introduction of anti-stalking
legislation. It holds the view that the main proposals are not justified and
should not be adopted. It believes that if existing law is enforced with vigour,
most stalking activities can be put in check. It argues that the police ought to
be aware of the magnitude of the issue and be sensitive to such complaints,
and that the police should know the law better and enforce the law with more
concern and vigour. It points out that in any event, an obsessed and
determined stalker will never be in a position to understand the demands of
civil and criminal justice, such as bail conditions, restraint orders, or injunctions,
whether because of his psychiatric condition or otherwise. JUSTICE
therefore concludes that the need for anti-stalking legislation, particularly the
need to create a new criminal offence, has not been demonstrated.

3 The Chairman and Vice-Chairman of JUSTICE in 1998 were Gladys Li SC and Margaret
Ng respeciively.
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Consultation Paper on Stalking

The Equal Opportunities Commission (“EOC™) welcomes the
opportunity 10 comment on the consultation paper on stalking and would like to

contribute to the consultation exercise through sharing our views as follows:

1. EOC attaches great importance to the protection of victims, inter alia, of
sexual harassment. While the Sex Discnimination Ordinance (SDO)
provides protection to the victims of sexual harassment in the fields of
employment, education, provision of goods, services and facilities as
well as management of premises, there are scopes which are not covered
by the SDO. The proposed anti-stalking legislation covers a much
broader scope including ex-lover, ex-spouse, rejecled suitor, neighbor,
gang member, disgruntled defendant as well as aggrieved customer, and
it makes provision for protecting persons from repelitive harassing
conduct and/or collective harassment. The proposed legislation should
be able to provide more generic protection to victims of sexual
harassment and harassing acts which fall outside the protected fields in
the SDO.
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protection to the Victims against disability harassment acis which do not
fall within the stipulated fields in the DDO. | addition, the proposed
“collective harassment™ provision might be useful in kerbing harassmen;
conducts engaged by a £TOup or groups of persons against vulnerable
groups, such as people with menta] illness or HIV/AIDS. with 4 view (o
block the provision of much needed rehabilitation facilities in the
community. Ip the light of i, it appears that the proposed anti-stalking
legislation can provide a relatively greater degree of protection 19

persons with disabilities, cspecially the more vulnerable opesg who
remain commonly discriminated against.

In view of the above, the Commissjon strongly  supports the
introduction of anti-stalking legistation and i keen to see more legislative

protection for the vulnerable £roups in our community, in particular women and
persons with disabilities.

Yours sincerely,

(signed)

“Lam Woon_-i:woug
Chairperson
Equal Opportunities Commission



