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The International Federation of Journalists Asia Pacific objects to the introduction of a new
anti-stalking law as suggested by the Constitutional and Mainland Affairs Bureau.

Please find attached our letter of objection.
Best regards,

Katie Richmond

Projects Director

IFJ Asia-Pacific

Intemnational Federation of Journalists
Tet: )
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E n , International JACQUELINE PARK
.= Federation IFJ Asia-Pacific Director
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yourself). | write to object the introduction of a new anti-stalking law as suggested by the
Constitutional and Mainland Affairs Bureau. The new law proposed has profound adversary
impacts on freedom of expression and other freedoms currently enjoyed by Hong Kong people

If the government really wants to protect all those suffered by stalking denoted in the
consultation paper, the government may amend current legislations respectively, namely,
Domestic and Cohabitation Relationships Violence Ordinance, Money Lenders Ordinance and
The Landiord and Tenant (Consolidation) Ordinance.
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Subject Submission in Response to the Consultation Paper on Stalking
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Dear Sir/ Madam,

| am writing to express my views on the Consultation Paper on Stalking issued in December 2011.
The Submission is hereby attached.

Thank you for your kind attention.

Best regards,

WONG Cho Lik (Mr_) Submigsion in Response to the Consultation Paper on Stalking. pdf
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Submission to the Constitutional and Mainland Affairs Burean

in Response to the Consultation Paper on
STALKING

1. T'am writing to express my humble opinion on the Consultation Paper on Stalking
issued in December 2011. This Submission will critically review the proposed
offence of harassment through a criminal law perspective, under which the key
ingredients of the recommendation will be carefully assessed against the mischief
that is intended to be resolved. Experience in overseas jurisdictions will be cited.

Course of conduct

2. For the avoidance of doubt, it is submitied that the proposed law should
expressly stipulate that the term “course of conduct” involves conduct on atf
least two occasions without restricting the time frame within which the conduct
must occur. Whilst it injects not much novelty, spelling out the implicit would
assist laypersons especially the victims and potential stalkers in better grasping
the overwhelming feature, i.e. persistence, of this broadly drafted new offence.

3. The concem that the aforesaid minimum threshold would be too harsh in a
crowded city like Hong Kong' is unsupported. The expression should be
understood as drawing the bottom line rather than setting an absolute
condition.? In the United Kingdom, from-which the terminology “course of
conduct” is imported’, the judiciary has repeatedly emphasised that the notion
entails much more than a straightforward mathematical exercise. The leading
principle is that the fewer and less repetitious the incidents, the more serious
each has to be for the inference of harassment.* The judge would have to
exercise his logic in assessing the nexus between the composite events.’

Definition of harassment

4. There are three mainstream approaches in defining the range of conducts being
proscribed under anti-stalking laws. The broadest formulation, as England and
Wales® have adopted, is to refer stalking as a course of conduct that constitutes

Report on Stalking (2000), para.6.22.

Infield and Platford (2000), p.10.

See Protection from Harassment Act 1997, section 7(3).

See, for example, DPP v Lau (2001} per Schiemann LI, Pratt v DPP (2001) and Jones v DPP
(2010) per Ouseley J.

Ormerod (2000), pp.581-582.

Protection from Harassment Act 1997.
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harassment, without detailing the prohibited behaviours. The Consultation
Paper favours the same format. With much attention of the prosecution diverted
to inter-neighbour and minor domestic disputes other than stalking itself, the
breadth of the English Act has been regarded as its weakness though.”

5.  The other way round is to specify exactly what types of acts would attract

criminal liability, as reflected in the legislation of Canada®, most Australian
states’ and New Zealand'®. While numerous scientific investigations have
attempted to portray the main characteristics of stalking" , distilling their
findings into a feasible definition in criminal law is uneasy."? It should be noted
that stalking encompasses a spectrum of heterogeneous and highly
individualised intruding behaviours ", sharing perhaps only one single
commonality, i.e. the conduct is repeated.' Stalking is simultaneously a patern
of conformity and criminality; conduct with a perfectly legal beginning can turn
into harassment a particular point in time on the basis of undue persistence."
Technological advancement has opened up more options to stalkers, rendering a
finite description even harder to catch up with the reality.'®

6. The best alternative appears o be a hybrid of the two, whereby the statute offers
a non-exhaustive outline of stalking tactics, as the enactment in Scotland!” does.

A recent Parliamentary inquiry has even urged other parts of the country to learn
from this prime example.”® A typical non-comprehensive list forbids following,
repeated telephone or written contact, monitorin;g or surveillance, loitering,
interfering with properties and publishing offensive materials.'” This method
balances well the need to plug loopholes and the wants for certainty. Both the
law enforcement agencies and the pmseéuition can more readily ascertain the
spirit behind the law. Thus it is submitted that the anti-stalking legislation in
Hong Kong, if pursued, should follow this third model.

Harris (2000), p.vi.

Criminal Code of Canada, section 264(2). See also A Hondbook for Police and Crown Prosecutors
on Criminal Harassment (2004), pp.31-32.

For example, South Australia, Victoria and Queensland. See Kift (1999) for a review of the offence
of unlawful stalking under the Queensland Criminal Code.

Harassment Act 1997.

See, for example, Meloy and Gothard (1995), Pathé and Mullen (1997) and Sheridan, Davies and
Boon (2001). See also Petherick (2009), pp.258-261, for an overview of the relevant literature.
Finch (2002), p.704.

Budd and Mattinson (2000), chap.5.

Petch (2002), p.20.

Ogilvie (2000). See also the English case DPP v Hardy (2008).

See the discussion in Geach and Haralambous (2009). '

Criminal Justice & Licensing (Scotland) Act 2010, section 39. After listing out nine banned
conducts, section IN6)Xj) explicitly states that stalking includes “acting in any other way that 2
reasonable person would expect would cause [another] to suffer fear or alarm™,

Richards, Fletcher and Jewell (2012), pp.21-24.

Blaauw, Sheridan and Winkel (2002), pp.143-144.
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Alarm or distress

10.

The proposed stalking offence features the incitement of adverse consequences
in the victim. Empirical studies have demonstrated that the opinion of a lay
person as to what amounts to stalking may not conform neatly to the criteria in
law. 2 More precisely, women seemed to have interpreted unsolicited attention
from the opposite sex more seriously, while male victims were more inclined to
feel annoy or upset.?! In designing the new offence, the legislature must, on the
one hand, flesh out the psychological pointers against which the victim should
compare their own emotion, and on the other hand, cater for the variation in
response to victimization across gender.

On whether the reaction of the victim should be taken into consideration, there
are three legislative approaches around the globe. First, the English Act applies
a wholly subjective test.” Second, the Canadian provision uses a subjective
and/or objective assessment, requiring both that the victim must actually fear
for their safety and that a reasonable victim would experience the same.” Third,
the majority of Australian and New Zealand laws are vague on this issue.?*
Although the foremost measure would to a certain extent place criminal Eability
contingent upon the vulnerabilities of the victim, it best serves the legislative
motive. It would be undesirable to substitute the actual reaction of the victim
with what the judge, as a bystander, imagines.

In consistent with the recommendation of the Law Reforrm Commission, it is
submiftted that trivial incidents that does not cause alarm or distress should fall
short of harassment. > In the absence of a universal criterion on how to measure
or differentiate alarm and distress, it is also agreed that the two parameters
should be viewed disjunctively but not conjunctively.”®

With respect, apprehending the idea of alarm and distress may not be as simple
as the Consultation Paper suggests. Otherwise the English court would not have
handled a substantial number of cases on how the line between legitimate
pursuit and harassment ought to be drawn. The House of Lords enunciated that
courts are to recognise the boundary between conduct which is unattractive,
even imritating and annoying, and conduct which is oppressive, unacceptabie
and should sustain criminal liability.?’

Dennison and Thomson (2005), pp.392-398.

Op. cit. note 13, chap.6.

Protection from Harassment Act 1997, section 7(2).

Criminal Code of Canada, section 264(1).

Purcell, Pathé and Mullen (2004), p.164.

Op. cit. note 1, paras.630-6.40.

See the English decision DPP v Ramsdale (2001).

Majrowski v Guy's and St Thomas's NHS Trust (2006) per Lord Nicholls. See also R v Curtis
(James Daniel) (2010).




Intent

11.

12.

13.

14.
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Especially when the subjective perception of the victim, i.e. alarm or distress, is
going to represent a decisive element of the proposed offence, it is preferable to
give guidance inside the legislation as to how the phrases should be interpreted.
It is acknowledged that brainstorming a definite and -concise checklist would
almost be impossible. A workable way is to make reference to decided cases, in
particular English cases because the proposed legislation corresponds to their
Act, and try to highlight and explain the intended meaning of alarm and distress.

Establishing mens rea could be tricky in stalking cases because many offenders
wish to show love and affection towards their objects, and not to deliberately
hurt or frighten them.?® Prosecutors in South Austraiia once argued that the
intent requirement in their legislation would be virtually impossible to prove.29

The waiver of specific intent to cause harm to another in the English harassment
jaw is applauded as to have filled up the inadequacies of existing offences.*
But the outcome could be harsh. The hypothetical reasonable person, who
acquires the same information as the accused does, would not possess the
obsessive habits or mental illness of the latter®' It has been pointed out that
early intervention could lead the mentally disordered to suitable treatment.”

Eliminating the intent requirement has aroused much debate. Contrasting with
strict liability offences, which are usually plainly illegal, sceptics worried that
innocent and legitimate behaviour would be misconstrued as stalking. The
English framework was described as having three easily satisfied requirements,
namely the wide ambit of harassment, subjective effect to the victim and
objective mental element coupled together.” Yet one must not lose sight of the
underlying objective of anti-stalking legislation, being to strengthen protection
to domestic violence victims from behaviours impairing their life.3® It is hence
submitted that the Government should, in constructing the mens rea for the
proposed offence, employ the purely objective reasonable person standard
a concept that both the court and advocates are fairly familiar with. In any event,
the defendant is at liberty to raise any valid defence. If deemed appropriate, the
degree of culpability can be projected through a two-tier penalty scheme, under
which intentional offenders are subject to more severe punishment.

FE 28R

35

McEwan, Mullen and MacKezie (2007), p.209.
Goode (1995), p29.

Addison and Lawson-Cruttenden (1998), p.36.
R v Colohan (2001) per Hughes J.

Ormerod (2011), p.701.

Op. cit note 20, p.388.

Op. cit. note 12, p.710.

Allen (1996).
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Collective harassment

15.

16.

Despite the reservation of the Law Reform Commission®, it is submitted that
the proposed statutory provisions are capable of curbing abusive debt collection
practices. The English Court of Appeal opined that criminal proceedings can be
brought as against an erroneous debt recovery action, in which the impugned
course of conduct had been persistent, threatening and intolerable.”’

Quite often moneylenders in Hong Kong engage agents in debt recovery and
debt collectors act as a group. It is submitted that an equivalent of the English
provision®® could effectively support the prosecution in ascertaining secondary
hability in applicable cases. It appears that control of collective harassment
would have minimal impact on improving domestic violence. However there is
no convincing reason why the Government should be bound to make law in a
piecemeal manner, when the proposed legislation at hand, with slight addition,
can obviously scrutinize yet another oppressive conduct in running a business.

Harassment to deter lawful activities

17.

18.

Again unique to England and Wales, the offence to criminalise a single harasser
on multiple victims® proves valuable in shielding corporate personnel from
disturbance of radical protestors.”” Unlike interpersonal stalking, perpetrators
in these instances are motivated to intimidate an individual due to his status as
an employee of a certain organisation, and to interrupt as many targets as he
can.®! It is submitted that these distinguishing attributes should warrant a
tailored provision, directing at the identified problem, in the proposed law.

Prior to the inception of the new provision, the English court had held that the
original harassment law did not cover a company or its employees, unless the
employees being affected were “members of a close knit, definable group”,
To preserve freedom of expression and assembly, the provision narrows down
its scope by inserting an additional intention requirement, being to persuade
someone else to refrain from something they are entitled to do.

WONG Cho Lik (Mr.)
Dated this 26th day of March 2012

36
E

Report on the Regulation of Debt Collection Practices (2002}, para.10.16.

Ferguson v British Gas Trading Ltd (2009) per Jacob and Sedley L1J. See also S&D Property
Investments Ltd v Nisbet (2(09).

Protection from Harassment Act 1997, section 7(3A).

Protection from Harassment Act 1997, section 1(1A).

See the judicial comment in SmithKline Beecham plc v Avery (2009) at [401H42] per Jack J.
Seymour {2005), pp.63-64.

DPP v Dzimrzynski (2002). See also DPP v Dunn (2001).
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To <stalking_consultafion@cmab.gov.hk>

cc
bce
26/03/2012 21:09  gypject stalking consultation paper
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My view:
Chapter 5:
2 (a) (i) (i) (iii): stalking should be made a criminal offence.
2 (b): but not for people exerdsing divil rights, expressing opinions, objections, holding rallies for
these purposes, in a collective way in refation to
govermnment actions, and public policy.
3 (a): its too rigid to fix one single penalty for all cases.
(b): agreed.
(c): but subjeck to the views as stated in 2 (b) above.
4 {a): agreed.
(b): a seperate and spedific defence for news-gathering activities should be provided.
{c): for the public's information and interest, their rights to know.
(d}: same as (c) above.
(e): same as (c) above.
5 (a): agreed.
{b): agreed.
6 (a): agreed.
(b): agreed.
7 (a): agreed.
(b): agreed.

from: chan ho kai
date: 26 March 2012
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Dear Sir/Madam,

Enclose please find my opinion on the proposed Stalking Law.

Tsang Siv Man Carv
email:
phone: (deleted)

E

Submission_TsangSiuManCary.dock
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Submission to the Constitutional and Mainland Affairs Bureau on:
Recommendations on Offence of Harassment in the Proposed Law on Stalking

From Criminal Law and Constitutional Law Perspectives

Introduction
This submission will, from criminal and constitutional laws perspectives,
1. Briefly assess the proposed offences; |
2. Outline concerns about freedom of press;
3. Address constitutionality issues; and
4, Finally make concluding remarks.

The Offence

The proposed offences largely resemble sections 1! and 7(2)? of UK’s Protection from
Harassment Act 1997 (“PHA™), although two key distinctions as to the requirement
on seriousness of harassment’ and offences of “collective harassment” and
“harassment to deter lawful activities” can be identified.

On its face, the Hong Kong proposal looks less harsh than PHA. Examining PHA’s
application, however, certain concems can be identified, from which one can argue
that the iaw, in both versions, can be draconian. For example, despite requiring
“causing the victim alarm or distress”, the Hong Kong proposal does not clearly

! Section 1 reads:

(1) A person must not pursue a course of conduct—

(a) which amounts to harassment of another, and

(b) which he knows or ought to know amounts to harassment of the other.
(2) For the purposes of this section, the person whose course of conduct is in question ought to
Kknow that it amounts to harassment of another if a reasonable person in possession of the
same information would think the course of conduct amounted to harassment of the other.

2 Section 7(2) reads: “ References to harassing a person include alarming the person or causing the
person distress.”

3 The Hong Kong proposal requires harassment to be “serious enough to cause alarm or distress™, while
PHA merely “includes alarm or distress™, i.c. harassment short of causing alarin or distress is still
covered,
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define such terms®. Absent clear definitions, and given these are questions of fact on
victims’ subjective mind’, the defendant can be convicted if his course of conduct
makes the victim feel “alarm or distress”.

There arises formidable conceras for journalists, whose daily acts can easily amount
to harassment under the proposed legislation. The below will demonstrate how
Jjournalists’ flexibility in work, and more importantly freedom of expression, can be
severely restricted®.

Concerns on Freedom of Press

Over recent years it has been alleged that freedom of press in Hong Kong has been
restricted, e.g. when PRC Vice-Premier Li Kegiang visited Hong Kong in summer
2011, the media made several allegations against the police obstructing their work
through draconian ways like searching personal belongings, unreasonable press areas,
footages of Li’s activities only available from Government Press, and even violence
and arrests; it is also suggested that self-censorship has become severe. In light of
these, it is concetvable that the media concern about their rights and freedoms.

Indeed the proposed legislation can deter real harassments by media like in Wong
Yeung Ng’ case where paparazzi sialked GodfreyJA (as he then was) in order to
“educate” him, but it also poses risks of clamping down freedom of press. The next
part will delineate media’s concerns and current situation in UK.

Concerns in Hong Kong

The concems can be summarized under three headings:

1. Currently acceptable acts can become illegal
A main duty of journalists is to pursue first-hand information from related parties.
If questions remain unanswered, journalists will naturally press for answers by
means from repeated calls and emails, waiting around interviewee’s premises, to
following them. In cases involving public interests or wrongdoings, persistent

* In Hong Kong, LRC and the Constitutional and Mainland A ffairs Bureau stated that these terms “could
be easily understood by the courts and the ordinary public” (Consultation Paper on Stalking,
December 201 1, paras 3.8 and 3.10)

3 Consultation Paper on Stalking, December 2011, para 3.10; King v DPP (20 June 2000, unreported)

¢ Discussions in this submission cover all “harassment by stalking™, “collective harassment”, and
“harassment to deter lawful activities™.

7 Wong Yeung Ng v Secretary for Justice [1999] 2 HKLRD 293 (HKCA)

2
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efforts are put for satisfactory answers. Such acts, however, are not always
welcomed by persons pursued, and the proposed offences can be a way out for
them—most acts listed above fall within “course of conduct”, and as long as the
targeted individuals feel “alarm or distress” they can then call police and have
journalists arrested (or at least get rid of). This does not only hinder press freedom
and general public’s right to know, but also enable wrongdoers to escape scrutiny.

2. The defences does not afford protection to journalists at all
The government does not exempt the press from the offences®, but explained that
the “reasonable conduct” defence is sufficient—in this case defences available to
journalists are only “reasonable conduct™ and “did not know, nor ought to have
known, that their acts amounted to harassment™; and once prosecuted, they must
pause their actions before successfully defending themselves in court. By the time
court proceedings finish, journalists have already missed the best timing for the
news, thus the iruth will well be left in dark. Again the public will be deprived of
the truth.

3. Political oppression and self-censorship
As abovementioned individuals can then conveniently conceal their wrongdoings
from the press, and it is possible that powerful individuals manipulate the law to
oppress journalists in political disagreement with them. Moreover, the criminal
procedure does not only span long time, but also cost substantial legal fees—with
risks of huge costs for news reporting, the undesirable trends of self-censorship
and over-restrained press activities are foreseeable.

Situation in UK

Similar concerns arose in UK when PHA came into effect, and together with
subsequent legal developments, these concemns actuated. Commentators have stated
that PHLA has become an effective tool to stop people from expressing themselves,
particularly the press from publishing news about certain individuals; concern groups
also indicated that PHA “is being transformed from an Act designed to prevent
intimidation to a tool to intimidate the press™

® In recent press conferences and consultation events, however, CMAB officials said that they are open
to the exemption if public opinion supports including it

9 page 12 of the report submitted to the 91% Session of the United Nations Human Rights Committee by
Article 19 (a London-based press freedom concern group).

3
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One famous example is RWE NPower pic v Carrol'®, where a nuclear power company,
invoking PHA, barred photographers and reporters from recording the company
bulldozing land and lakes for dumping power station wastes and reporting protests
against the company. The injunction was granted despite clear public interest

involved.

Going further, PHA was also used to stop the press from publicizing news—in
Thomas v News Group Newspapers Ltd"', the claimant successfully brought a
harassment claim against a newspaper for publishing articles about her'.

Moreover, after PHA, several legislations were amended, allowing police officers to

make arrests upon reasonable suspicion of harassment'”.

As can be seen, if concerns about press freedom are not properly addressed before
legislation, the proposed offences can powerfully hinder freedom of expression—
journalists can easily be subjected fo civil, and worse, criminal Habilities.

Constitutionality Concems :

Freedom of press is under freedom of expression. In Hong Kong, freedom of
expression is protected by Article 27 of Basic Law and section 8!* of Bill of Rights
Ordinance (Cap. 383, “BORO”). Any laws restricting freedom of expression must
survive the three-part proportionality test laid down in Leung Kwok Hung v HKSAR".

First Limb: Any legitimate aim?

The permissible legitimate aims are listed in BORO, including ordre public and
protecting rights of others. The proposed legislation apparently aims to protect the
right not to be harassed, which also falls within the wide definition of ordre public'S.

1% [2007] EWHC 947 (QB)

' [2001) EWCA Civ 1233

' In that case a newspaper published articles reporting that three police officers had been demoted as a
result of complaints made by the claimant about their alleged racist remarks

_** One most famous section is Section 41 of Criminal Justice and Police Act 2001

' cf. Article 19 of ICCPR.

'* (2005) 8 HKCFAR 229

16 Siracusa and Kiss give the following definition: “wider than just law and order, and includes what is
necessary for protection of general welfare or for interests of collectivity of society as a whole.”

4
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Second Limb: Rationally connected to that aim?
By common sense a best way to protect people from harassment is to prohibit
harassment, and criminalization is a rational means for that.

Third Limb: No more than necessary to achieve that aim?
This question is more complicated. Since there is no constitutional review alike in

Hong Kong, reference to foreign jurisdictions will be necessary.

In UK, direct constitutional review on PHA never arose as at now, but in Huntingdon
Life Sciences Ltd v Curtin'” Eady J emphasized that PHA can never be intended to
“clamp down on the discussion of matters of public interest” nor to prosecute persons

engaging in protests and press activities on matters of public interests.

US law also sheds light on constitutionality issues. Sections 240.26 and 240.30 of
New York Penal Law'® resemble the Hong Kong proposals, but were held
unconstitutional in cases like ¥ives v City of New York'®, where the District Court
held that “wordings of [those sections] were overly broad and created risk of
inhibiting freedom of exl:vressi(m20 (emphasis added)”.

The proposed offences seem to be over-inclusive and going to far to achieve its aim:
blanket criminalization without protecting actions concerning public interests (apart
from the “reasonable conduct” defence) and falling short of “fair warning” (from
which it is difficult to ascertain whether a certain course of conduct amounts to
harassment) can distort the law into tools of oppressing freedom of expression.

Concluding Remarks
The 2000 LRC report on stalking stated that certain kinds of harassment can be dealt

with by existing laws, or by supplementing existing laws. For instance, taws on
privacy and wandering, as well as harassment-related offences in Domestic and
Cohabitation Relationships Violence Ordinance (Cap. 189), have already afforded

17 (11 December 1997, unreported)

¥ Atthough it is a state penal law, provisions on harassment are largely the same in penal laws of other
states. Like the Hong Kong proposal, both sections refer harassment to “course of conduct causing
alarm, distress, or annoyance”.

19 305 F. Supp. 2d 288 (2003) (District Court); 524 F. 3d 346 (2008) (Court of Appeals, 2™ Circuit)

2 Although reversing the District Court judgment on other reasons, the 2™ Circuit of Court of Appeals
affirmed the unconstitutionality point.

5
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protection to large proportions of harassment victims. It is conceivable that the
govemment endeavors to extend protection to persons left out, but the current
proposal creates more problems than good, especiaily that freedoms of expression and
press are at stake. Some people even fear that the legislation marks the prelude of
Article 23’s return.

To conclude, before concerns about constitutional rights (like freedom of press) are
fully discussed and addressed, it is premature to proceed to the next stage: legislating

a new law on harassment.
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To stalking_consultation@cmab.gov.hk
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_ . bee
26/03/2012 23.57 Subject Submission

Ourgent [ Retum receipt [ Sign {1 Encrypt

Dear Sir,

After close examination of the consultation paper, I am writing to endorse the proposal on 2
of the elements of the stalking offence.
Please find the detailed arguments in the attached file.

E

Vivian Submission_stalking.doc

Regards,
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Submission on Consultation Paper on Stalking

With reference to the Consultation Paper issued in December 2011 on the proposed
offence of stalking, the author wishes to comment on the recommendations regarding
the elements of offence from a criminal law _perspective. This submission seeks to
comment on the required states of mind of (i) the offender and (ii) the victim, and
compares that with the position of foreign jurisdictions. At the end of the discussion,
the author would like to endorse the proposed construction of the offence.

States of Mind

It is proposed that a person shall be guilty of stalking if he “knows or ought to know”
his act amounts to harassment This presents the alternate form of subjective and
objective mens rea. For the objective form, the standard of “a reasonable person in
possession of the same information” would be adopted. Thus it is clear that subjective
appreciation of the nature or consequence of the act is not essential, and the defendant
may not be able to prove his honest belief as a defense. Next, the harassment shall be
“serious enough to cause that person alarm or distress”. Based on the wordings, it
appears that the proposed offence requires the prosecution to prove the victim himself
is alarm or distress, and the alarm or distress does not have to be reasonable. The Law
Reform Commission (the “LRC™) also explained the subjective nature of the test.'

In criminal law, it is well-established that an act does not make a man guilty unless his
mind is also guilty, actus non facit reum, nisi mens sit rea.> Therefore, as a starting
point, subjective mens rea shall always be proved. Good reasons shall always be
provided to justify the departure from this fundamental principle to impose absolute
liability. Failure to do so may subject the provision to future judicial challenges, for
example, on the basis of arbitrary arrest’. The mental state of victim, however, shall
receive different freatment. It is a component of acuts rea, and shall link to the goal of
legislation especially the degree of protection intended. If the goal is mainly
retributive, it is more appropriate to require the proof of actual harm. Before
commenting on the recommendations, it is desirable to review similar provisions in
foreign jurisdictions and analyze the relevant rationales.

Foreign Jurisdictions

! Consultation Paper on Stalking para 3.3.
2 Laid down in R v Tolson and confirmed in Hin Lin Yee v HKSAR.
* See Basic Law Art 28 and Bill of Rights Art 5.
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Australia

After Queensland introduced stalking offence into its Criminal Code, all other states
and territories in Australia followed suit to criminalize similar activities under the
same label of “stalking™. The states disagree and assume different position as to the
mens rea requirement. But the states are more united to waive the proof of actual
harm suffered by victim.

Stalking is condemned under a purely objective standard in Queensland®. It is
emphasized that “it is immaterial whether the person doing the unlawful stalking
intended to cause the apprehension or fear, or the detriment” and “whether the
apprehension or fear, or the violence...actually caused®. In Western Australia,
legislation is designed to condemn (i) intent to intimidate and (ii) acting in a manner
that “could reasonably be expected to intimidate, and that does in fact intimidate”
under separate subsections.” Some other states remain to demand the proof of some
subjective elements. For example, New South Wales condemns stalking behavior only
if a person “knows that the conduct is likely to cause fear in the other person™.

After implementation, there is a trend among states to amend their stalking law by
replacing subjective mens rea with objective one. For example, Tasmania amended
the law in 1999 to make objective intent suffice for conviction,” so as to protect
public from defendant who claimed to act out of love'’. An Australian commentary
pointed out the difficulty inherent in the subjéctive mens rea requirement. It is
explained that stalking usually represenfed attempts to “initiate or mainiain a
relationship” as opposed to cause fear, thus condemning only offenders with malice
intent may jeopardize the purpose of stalking laws.!!

Canada

Stalking is criminalized under the heading “criminal harassment” in Canadian
Criminal Code'?. The relevant mens rea is knowledge or recklessness about the effect
of the acts. Courts followed R v Sansregret in criminal harassment cases to interpret

* Criminal Code Act 1899 s359B.

* Ibid $359C(4).

S Ibid s359C(5).

7 Criminal Code Act Compilation Act 1913 s338E.

§ Crimes (Domestic and Personal Violence) Act 2007 s13(3).

® Criminal Code Amendment (Stalking) Act 1999 (No 59 of 1999) s3.
' Legislative Council Hansard, 27 October 1999 at ppl-2.

' Ogilvie (2000) at p76.

12 5264,
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recklessness to demand proof of subjective awareness of a risk and acting
unreasonzbly to take the risk."’ It was alleged in R v Krushel that the provision
unduly condemns the morally innocent who do ot intent the harmful consequence.
The court upheld R v Sillipp and rejected the allegation. In contrast to the stance of
defendants in these cases, a commentary advised the amendment of the offence to
make objective mens rea suffice, so as to extend the protection to public against
stalkers with mental illness. Another commentary also expressed the difficulty in
proving the subjective state of mind to secure conviction.!!

As a second requirement, the prosecution has to prove that the harassment has caused
the victim “reasonably, in all the circumstances” to fear for safety, i.e. the victim has
to actually feel the fear and such fear has to be reasonable. Thus, both a subjective and
objective standard is imposed. However, it is noted that such a requirement may
subject the victim to undesirable cross-examination about his past relationships and
personal history.”* There is also real risk that court may wrongly rely on the
stereotype of victim to conclude he overreacted.'

The United Kingdom (UK)

The proposed stalking offence in Hong Kong largely adopts and resembles the current
UK position on prohibition of harassment'’, including the objective mens rea and the
subjective state of mind required of victim. It shall be noted that the word “stalking”
is not found in the legislation itself. L

The objective mens rea is examined in R v SPC. The defendant in that case suffered
schizophrenia and argued the reasonable person test shall be construed to incorporate
his special conditions. The Court of Appeal opined that adopting the defendant’s
argument would “remove from [the Act’s] protection a very large number of victims
and indeed to run the risk of significantly thwarting the purpose of the Act”. The
Court re-confirmed the objective nature of the test and held that the provisions did not
discriminate against the defendant. The decision is affinned in Administrative Court
in C v Crown Prosecution Service. As to the state of mind of victim, it is confirmed in
DPP v. Ramsdale that harassment shall only be convicted if alarm or distress is
actually caused. In other words, the actus reus of harassment is a subjective test based

1 See eg Rv Sillipp; R v Krushel.

' Grant, Bone and Grant (2003) at 196.

13 Canadian Advisory Council on the Status of Women (1993) at p4.
'S Grant, Bone and Grant (2003) at 196.

17 Protection from Harassment Act 1997 sl.
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on the actual reaction of the victim.

The UK construction of the offence necessarily stresses protection to victims over the
risk of over-criminalization. Some commentaries endorsed the objective nature of the
mens rea element and agreed with the court that such a provision enables offenders to
receive appropriate treatments.'® One of them pointed out that a large proportion of
stalkers suffered mental illness, and opined that the legislation shall iniend to provide
protection regardiess the conditions of the stalker.” Nonetheless, the objective mens
rea element may do unfairness to infant or mentally disabled defendants.?® Regarding
the subjective construction of harassment, it is noted that it provides flexibility to the
court to appreciate the “context-dependent nature of stalking™ and provide maximum
protection to victims.”' However, it shall be noted that both of these elements can be
easily satisfied and the offence covers a very large range of conduct.?* It is criticized
that the provision is “uncertain and inaccessible due to its excessively wide actus reus
and mens rea” and “fails to provide sufficient safeguards against unfair conviction” 2

Analysis and Recommendations

It is observed that numerous altermative forms of mens rea are open to the choice of
legislation; and the same is true for the state of mind required of victim. The final
decision necessarily is a balancing exercise between the protection of general public
and the prevention of over-criminalization. The current proposed position obviously
tilis towards the former. k

To strike the correct balance, the goal of criminalization of stalking shall always be
borne in mind. Admitted by the LRC and the govemment, there is no evidence
pointing to the popularity of stalking in Hong Kong.>* It is indisputable that
criminalizing stalking is a preventive effort with deterrence being one of the main
objectives. Of such a nature, enforcement may be stressed over other criminal law
principles.”® The LRC also explained that objective mens rea is required to “help
victims who suffer at the hands of stalkers who are delusional and not capable of
forming the necessary intent”® In other words, the effect of objective mens rea

" Ormerod and Underhill (2001) at 846.
'® Finch (2001).

® Geach and Haralambous (2009).

2! Finch (2002) at 710.

Z Ibid.

B Geach and Haralambous (2009).

% Consultation Paper on Stalking 2.11
# Sayre (1933), p78-9.

* Consultation Paper para 3.6.
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requirement is considered and balanced against the protection of public to conclude an
overriding protective goal.

It is noted that different positions are assumed by foreign jurisdictions, but it is also
noted that those positions are not free from criticisms, in particular the insufficiency
of protection as opposed to the goals mentioned above. Therefore, the author is
convinced that the proposed position is appropriate and preferred. Concerning the
objective mens rea, as elaborated accurately in R v SPC, criminalizing only offender
with subjective mens rea “exclude not only suitable punishment for the perpetrator,
but also damages, and, more especially, an injunction or restraining order for the
protection of the victim.”?” Absolute liability is said to be appropriate only for
regulatory offences to achieve deterrence purpose.?® It is plausible that, provided
stalking concerns public safety and does not involve violence, it can be classified as
regulatory offence. Also, the proposed penalty of committing harassment without
intent is relatively mild. The author agrees with a commentary that stalking offence
attracts little social stigma and imposing absolute liability is unlikely to be
unconstitutional >’

Given such nature of the offence, it is also likely to justify a subjective definition of
harassment. Although the offence is based on the subjective effect on the victim, the
mens rea element limits the scope of liability. Of course, it is still undeniable that the
broad acuts reus and mens rea elements may lead to over-criminalization and injustice.
However, as the offence attracts relatively little social stigma, the author believes the
protection of the public is justified to be given more weight in the present case.

Furthermore, the author believes the duty to distinguish between malice intent and
objective blameworthiness lies with the court in the sentencing exercise. Not only can
sentencing address the potential harshness in the elements, it may also address the
special circumstances of the case and provide suitable treatment to offender if needed.

In short, the author agrees with the current proposal on the required mental states of
the offender and the victim for the stalking offence.

¥ Para 19.
& Richardson (1987), p296.
# Anand (2001).
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27/03/2012 07:15  gubject Oppose to legislate stalking law

Durgent [ Retum receipt [ Sign

Dear sir,

I write to oppose to legislate stalking law.
Thank you wvery much!

Regards,

Keith Tsang
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To "stalking_consultation@cmab.gov.hk”
_ <stalking_consultation@cmab.gov.hk>
cc
27/03/2012 09:28 bce
Subject Opinion against legislate for SBT3
Ougent [ Retum receipt [ Sign [ Encrypt

Dear Sir,

I totally agree with the worries as expressed in E 50 Z i O AET ABETEER
R AHER SR ATATE B2, Besides, I think that, in view of the recent explosion of
‘dirty materials’ in the Chief Executive Election, the public’s rights to know is
especially important and should not be compromised to the slightest extent. Any
sacrifice of the public’s right fo know in exchange for the protection of certain private
right of non-interference is just too costly at this sensitive juncture. The social costs to
legislate are just tremendous compared to its trivial social benefit.

Regards,
Michael Tse
IVE (KT) Lecturer

Disclaimer - This above message, including any attachment, may contain personal,
confidential and/or proprietary information, and is-intended only for the person (s) or
entity/entities to whom it was originally addressed . If you are not the intended
recipient, please notify us and destroy this message immediately . Further
transmission, dissemination or other use of, or taking of any action in reliance upon,
such information by anyone other than the intended recipient (s) is prohibited and
may confravene local or intemational law . Moreover, email communications cannot
be guaranteed to be error-free or virus-free. We disclaim any liability arising there
from. All information and opinions given therein are entirely those of the message
sender(s) and are not necessarily endorsed by the Vocational Training Council .
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To <stalking_consultation@cmab.gov.hk>
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27103/2012 09:49 Ourgent [ Retun receipt [ Sign [ Encrypt
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To <stalking_consultation@cmab.gov.hk>

- cc
bece
27/03/2012 13:08 Subject ®FRHMEE
Ourgent [ Retumnreceipt [ Sign O Encrypt

Dear Sir/Madam,

I am writing to express my objection in doing the 5, as this is not a good rule to protect people, in
contrary, it is a very terrible way in showing the society that the Government is going to furthes slim down the
freedom of speech & freedom of act! Pls. do not trepass our freedom further!!! We have not left much and WE
NEED TO PROTECT WHAT WE HAVE NOwW!! '

(slgned) _

(The sender requested anonymity)
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(FEAERUREFNREERE)

(The sender requested confidentiality)




To stalking_consultation@cmab.gov.hk

cc

' beo
27/03/2012 14:48 Subject RH B (EE*)
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Ougent [ Retum receipt [ Sign J Encrypt

EEZBI (BB

RERHBSRAGERERAS UTHZHERTS , AAEEHARERETRA
HAZETREEEETSEREAH.

FARA  BNTERE (REERRERGRRIGMN) . (BMARHD & (IR
HEGR) BHAZFILL@BTANER  UAESIFENEFEINEZ, EESEEK
THREERRMAGENZEEN MR, SIA LRBWEHNFRGERR , BER
EARAZNESRZLANE  MTEEERE , DUZRBJIZZHOBERA
B MTRAREEZBEFREINRSIE , BEREREISBHUBERS R
EAR , RS2 HBEHENEETRLRFE,

EMABRLSY (ML)  YHRRERE , AAHMAKYES B RN,
i, ®E. B, BT, TRESHE. 8. 9§, RENER , ETEXER
HYEeRAAAHREE K MEREEIRARFOHNRARNERAHT , 38R
FiZRRF. BE , RERALERRETRRERESRERLRES , EHSHE
EABAEFRETE  SHURANRREONEZAEHTREERNRNEL , 88T
BEMARBRETNREMR.

RENRE/ETAK L TERE  HE - BEEEENARMELRERENERH , BN
AARZAARREEBFHARTIUN , BETR , TIH0E , 80K , IRR
BFARAESHE ATHERERE , — FTEEGREHEA T AGRARATLRTE
A ; S—HFENARARLABEERE. BR. BESHSNENTENE W
BAREEN N HTERRAAHEREENRR , RARRHAZEBREE T
EHER , BHSSSEZAFRPABARESR  2TBRRRE. FTRERE
RAPHERER  ETEVERABLEENSRHEETR.

¥ Choi Suk Fong (mobile: : (g )
20124F3H27H
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(FHEABERURETNRERERE)

(The sender requested confidentiality)




S0277

B To Alice Yuen <alice_yuen@fso.gov.hk>
cc David Hooi <dwkhooi@eu.gov.hk>
o wechan@fso.gov.hk
stalking_consultation@cmab.gov.hk

27/03/2012 16:01 bee
Subject Re: Consultation Paper on Stalking
L] Urgent U Retum receipt [ Sign ] Encrypt

Dear Alice,

I refer to the current Consultation on Stalking. There is a need to legislate in this area as
soon as possible and to provide an easy access for assistance to the public.

Regards,
Anita

Anita Bagaman
Founder & CEO !
RD18
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AWSOCIETY

CF
Bl &

TELEPHONE (R & ) : (352)
FACSIMILE (1% &) :(852) (dcieted)
EMAIL ® F#1+) ::

WEBSITE (#W ) : (deleteg) .

S/F (3) to CR 7/22/12 (2011) P1.11
27 March 2012

Mzs. Philomena Lemng,

East Wing, Central Government Offices,
2 Tim Mei Avenue, Tamar,
Hong Kong.

Desr Mrs. Leung,
Re: Consultation Paper on Stalking .
I attach the Law Society's submissions on the captioned Consultation Paper.

The Law Society will be posting this document on the public page of its website
and has no objections to the publication of thé same by the Burean.

Yours sincerely,

(signed) -
Joyge
Director of Practitionérs Affairs

Encls. .

Incorpormicd in 1907 25 8 company Emitcd by et
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L SHONG KONG

ﬁhé%ﬁﬁﬁﬁ

Consultation Paper on Stalking
Submissions of the Law Society of Hong Kong

1. Offence of Harassment

(2) whether stalking should be made a criminal offence based on the LRC’s recommendation
that:

() a person who pursues a course of conduct which amounts to harassment of another,
and which he knows or ought to know amounts to harassment of the other, should
be guilty of a criminal offence;

(ii) for the purposes of this offence, the harassment should be serious enough to cause
that person alarm or distress; and

(i) a person ought to know that his course of conduct amounts to harassment of
another if a reasonahle person in possession of the same information would think
that the course of conduct amounted to harassment of the other; and

Law Society’s response:
We agree but snbgecttofurtherreﬁnement ofﬂ:e offence with reference to the
Ghosh test.

(b) whether collective harassment and harassment to deter lawfial activities should be made
offences.

Law Society’s response:

There does not appear to be any pressing need ¢o legisiate against collective
harassment. We consider unlawful acts by debt collection agencies can be dealt
with smder the existing criminal law.

2. Penalty

(a) whether a single maxinmm penalty level for the proposed offence of harassment should be
provided, irrespective of whether the offender knew or ought to have known that the
conduct amounted to harassment;

Law Society’s response:
Themmnlrulesofsentendngshouldheappindmdthedlsmon of the Judicial
Officer should not be restricted.

714128 1




(b) whether the maximum penalty for the proposed offence of harassment should be set at a

fine at Level 6 ($100,000) and imprisonment for two years;

Law Seociety’s response: We agree.

{c) whether the maxinmum penalty for the offences of collective harassment and harassment to

deter lawful activities should be set at the same level as in (b) above; and

Law Society’s response: N/A.

(d) whether the limitation period for institution of court proceedings should be specified as

3.

(@)

®)

©

two years from the time when the actions taken by the stalker constituted 2 course of
action and the cummlative effect of these actions was such that the victim was alarmed or
put in a state of distress.

Law Sedety’s response: We agree.

Defences

whethexﬁnefoﬂowmgdeﬁanespropomdbythel.RCfortheoﬁmceofhmamf
pursued, showld be provided: -

@ theoonductwmpmdﬁ)rthepurposeofpwvemmgordetechngcrme,

(if) the conduct was pursued under lawful authority; and

(iii) the pursuit of the course of conduct was reasonable in the particular circumstances;

Law Seciety’s response: We agree with the the 3 specified defences in (i), (if) and (jif)
abeve but also see our comments to Question 3(b) below.

whether a defence for news-gathering activities should be subsumed under the “reasonable
pursuit” defence in sub-paragraph (a)(iif) above as recommended by the LRC, or a

separate, specific defence for news-gathering activities should be provided for the offence
ofharassment,lfpnrsued,

Law Society’s response:
We ackmowledge the sensitive nature of this provision. We saggest the propesed
defence of ‘reasonzble pursuit” could be amended as follows:

“the pursuit of the course of conduct was reasonable in the particular circumstances

including all legitimate news-gathering activities by journalists or members of the press,
or conduct otherwise in the public imterest™

if a specific defence for news-gathering activities should be provided, how the defence,
whether qualified or not, should be framed;

714122 2
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Law Society’s response:
This defence can be framed by subsequent case law, and is to be given its ordinary
meaning.

(d) whether any other defences should be provided for the offence of harassment, if pursued;
and

Law Society’s response:
These can be developed by case Iaw on “reasonable pursuit”.

{(¢) whether, and if so what, defences should be provided for the offences of collective
barassment and harassment to deter lawfill activities, if parsued.

Law Society’s response: N/A

4. Restraining Orders in Criminal Proceedings

(a) whether or not a court sentencing a person convicted of the offence of harassment, if
pursued, should be empowered to make a restraining order prohibiting him from doing
anything which causes alarm or distress to the victim of the offence or any other person as
the court thinks fit; and

Law Society’s response: We agree

1. A breach of the restraining order shounld be a distinct offence and the court has
the power to sentence the defendant. The matter should be akin to breaches of
probation orders or community service orders.”

2. We recommend such restraining orders to have a validity of up to 24 menths.
(b) ifso:

(i) whether the restraining order may be made in addition to a sentence imposed on the
defendant convicted of the offence of barassment, a probation order or an order
discharging him absolutely or conditionally;

Law Seciety’s response: We agree.

(i) whether the duration of the order has to be specified or the order may have effect
for a specified period or until further notice;

Law Society’s response; We agree.

(i) whether the prosecutor, the defendant or amy other person mentioned i the
restraining order should be allowed to apply to the court for it to be varied or
discharged; and

714128 3
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Law Society’s response: We agree.

(V) whether the maxirum penalty for breaching a restraining order should be set at the
same level as that proposed for the offence of harassment (ie. a fine at Level 6
($100,000) and imprisonment for two years).

Law Sociefy’s response: Yes,

5. Civil Remedies for Victims

(2) a person who pursued a course of conduct which amounted to harassment serious enough
to cause alarm or distress of another should be liable in tort to the object of the pursuit;
and

Law Society’s response: We agree.

(b) the plaintiff in an action for harassment should be able to claim damages for any distress,
amdetymdﬁmmidlossmsulﬁngﬁomthepmmitmdtoapplyforaninjmmﬁonw
prohﬂ:ﬁﬂndeﬁnﬂammmdohgmyﬂﬁngwhinhmusesﬂ:ephﬁxﬁﬁ‘ahrmordisum.

Law Socicty’s response: We agree.

6. Emforcement of Injumnctions
(a) whether the following LRC recommendations shoyld be taken forward:

o whereacivﬂmmtgrmtsanmimﬁoninanacﬁonﬁ:rhamsmnnitshouldm
the power to attach a power of arrest to the injunction;

Law Society’s response: We agree.

(ii) apoﬁoeofﬁoershouldbeab]ctomwtwithomwmmﬁnype:sonwhomhc
reasonablywspectstobehh:emhofanhjmcﬁonmwmchapomofmis
attached;

Law Society’s response: We agree.

(ifi) the court dealing with the breach should have the power to remand the defendant in
custody or release him on bail;

Law Society’s response: We agree
@) whﬂeﬂmcomthasmtattachedapowaofamsttoﬂ:ekﬁmn&m,ﬁmphﬂnﬁﬁ
shnuldbeabletoapplymﬂlecomtﬁ)ttheismeofawmmforthemestofﬂn
defendmifﬂ:ephhﬁﬂ'comidﬁsﬂmtthedeﬁndamhasdommyﬂﬁngwhichheis
Ti41228 4
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prohibited form doing by the injunction; and
Law Seciety’s response: We agree.

(v) if the defendant is arrested vnder such a warrant, the court dealing with the breach
should have the power to remand hitn in custody or release him on bail; and

Law Society’s response: We agree.
(b) our view that a breach of a civil injunction should not be made a criminal offence.

Law Society’s response: We agree.

The Law Society of Hong Kong
Criminal Law and Proceduore Commitiee
27 March 2012

714128 5
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To "stalking_consultation@cmab.gov.hk”
<stalking_consultaion@cmab.gov.hk>

o . CC
oo . bee
2710312012 17:53  subject HET (M%) ER
Dumgent [ Retumreceipt [ Sign U Encrypt

Dear Sir/ Madam,

Tam worry that this new policy will bring a great impact on the freedom of speech for the public. the
reporters may find out the truth by their own strategies, or protesters can't perform their
demonstration in their own way. there are more fimitations for them to express their opinions. I think
diversity is one of the core values of Hong Kong. So don't deprive the media and public of the rights
to speak. thanks

yours faithfully,

Cheng Man Yee
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To "stalking_consultation@cmab.gov.hk"
<stalking_consultation@cmab.gov.hk>
; cc
27/03/2012 18:14 bce
s Subject REZY (MEE)
Ourgent [JRetumreceipt [ Sign O Encrypt

HFRESAERE]L (BEE)

AR (BEX) HAES—EARIIRD - RE - BT - TEHS
- EEH > AEZRRIDAER - BRI SEHEETRREREIHR
feiEs - IEEHHEEEEAN  BEA ¥ - BAKEIDAER -
BUFBRAATE HEET &HF HRN R ERE AR - BMHEFBURELRE
BFRRHS  MAEEBTRNEL - REZEAL - TFEHESAXEGE
BTRILE 127 WE - RHZEIL (E#E)

Dorothy Hui
201243 H27H
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To stalking_consultation@cmab.gov.hk

cC
bee
27/03/2012 18:42  gypject Views on Stalking Legislation
Curgent [ Retumreceipt [ Sign O Encrypt

Views are as below :

1. Legislation: yes (because not enough protection under prevailing laws, difficult to
proscute).

(2) criminal offence: yes (causing psychological harm to victim).

3. penalty: yes (as recommended).

4. restraining order: yes (to protect victim).

5. civil remedies for victim: yes (to compensate loss caused to victim).
6. injunction order: yes (to protect victim).

Hope that our views are considered because foreign countries like UK has enacted already
due to urgent needs.

RegaIdS, f,/

Karen Hon
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To stalking_consultation@cmab.gov.hk

cc

' bee
27103/2012 20:06 Subject PFREER

[lurgent [ Retum receipt [ Sign [ Encrypt

NRVAREER, BRNKY. T, HAAFNES, BT RNSSA N, 853
BRGHT?

NRTARIEHE TR, BYRL. TRABNEE, 0 FREFRNBNS LA
ESRN, BUSEE,

RN AR TR A AR N?

EARE—BAREEIN.,

FEFMENEERESESE,
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To <stalking_consuitation@cmab.gov.hk>

cc
bce
27/03/2012 20:30  gubject Submission re the Consultation Paper on Stalking
Ougent [ Retum receipt [ Sign {J Encrypt

Dear Sir/Madam,

Attached please find my submission to the CMAB's consultation on stalking.

Fionna Ng Respanse to Censultaion on Stalling.deox

Cheers,
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RESPONSE TO THE PUBLIC CONSULTATION ON STALKING
==——=n L 2O LUNSULIAIION ON STALKING

Referring to captioned consultation on the criminalization of stalking, the author is of the opinion
that there are cogent justifications for the establishment of an offence aimed at protecting victims
of stalking and harassment activities. Nevertheless, international jurisdictions are now
converging to a preference of establishing a specific stalking offence over subsuming stalking
under a broad offence of harassment. This submission aims to discuss the recent developments in
intemational stalking laws and recommend that the Hong Kong government amend the current
proposal to adopt a narrower approach to criminalizing stalking behaviours.

1. Establishing Stalking as an Offence
a. Inadequacy and Ineffectiveness of Existing Legisiation

Under Hong Kong’s current legal regime, stalking activities pursued by common means
of telephone calls, letters, unwelcomed visits, predatory behaviour and unwanted gifts'
may be liable for, inter alia, sexual harassment®, offences in connection with telephone
calls or messages or telegrams®, loitering®, nuisances committed in public places’ or
assault®. However, these scattered criminal liabilities fall short of a specific stalking
offence due to their implementation difficulties, lack of deterrent effect from relatively
low penalties and inability to classify stalking as a socially undesirable behaviour.” The
requirement of establishing psychological harm as subordinated to physical harm under
general offences in the United Kingdom has been commented as a major hurdle to
successful prosecution of stalkers who did not intend to or actually inflict personal
violence.? Studies have also shown that jurisdictions where prosecutions of stalkers
pursuant to general criminal liabilities run the risk of trivializing stalking behaviours and
making it even more difficuit for victims to report in an early stage.’

! Paul Infield and Graham Platford, Law of Harassment and Stalking (London: Butterworths, 2000), p 2-3.

? Sex Discrimination Ordinance (Cap 480) 5 2.

* Summary Offences Ordinance (Cap 228) s 20.

* Crimes Ordinance (Cap 200) s 20.

* Summary Offences Ordinance (Cap 228) s 4.

$ Offeaces Against the Person Ordinance (Cap 212) s 20.

! See Law Reform Commission of Hong Kong, Stalking Report (Hong Kong: Printing Department, October 2000),
para 4.84-4.85, p 75. The anthor concurs with the detailed discussion on the inadequacies of civil and criminal
remedies.

® Emily Finch, “Stalking: A Violent Crime or a Crime of Violence” (2002) 41 Howard Journal 433.

? Justice Unions” Parliamentary Group, Independent Parliamentary Inquiry into Statking Law Reform — Main
Findings and Recommendations (London, February 2012), p 26.

1
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Moreover, given the rapid development of technology, the existing offences are likely to
be unable to cater for new forms of stalking behaviours like cyber stalking." If a separate
stalking offence is not enacted, it is foreseeable that courts will be faced with the difficult
balancing exercise between preserving legislative intent and stretching the scope of
offences to punish socially undesirable conduct.

b. Ineffectiveness of General Harassment Legislation
Fifteen years have passed since the establishment of the United Kingdom Protection from
Harassment Act 1997 (PHA) which subsumes stalking behaviours under the general
offence of harassment. Ever since its enactment, the public has been widely criticizing its
ineffectiveness in relation to curbing stalking and has coined the piece of legislation as an
attempt to “address a narrowly conceived social harm with a widely-drawn provision™."!

Another issue with the subsumption of stalking under harassment relates to the issues of
fair labeling and fair warning which lie at the heart of criminalization of conducts by
law."? In the proposed offence of harassment, stalkers will be prosecuted for harassment,
which is a broadly defined concept, even though their conducts amount to a series of
more serious activities which is often predicated on predatory intention and may lead to
violent consequences. Without a specific offence of stalking, it is questionable whether
fair wamning is given to the public as to the undesirability of stalking activities and if the
same level of prison sentence and penalties for general harassment and more serious
stalking activities truly reflects the culpability 311d severity of stalking.

2. Lessons from Cognate Jurisdictions
This section aims to outline recent developments and criticisms of stalking laws in
several jurisdictions but, in the interest of length, focus will be placed on Scotland as its
recent developments represents a forthcoming internationally recommended approach.

' Cynthia Fraser, Erica Olsen, Kaofeng Lee, Cindy Southworth and Sarah Tucker, “The New Age of Stalking:
Technological Implications for Stalking” (2011) 61 Juv.& Fam_ CourtJ. 51-52.

" Celia Wells, “Stalking: The Criminal Law Response” (1997) Crim L R. 464.

'? See Glanville Williams, “Coavictions and Fair Labelling™ (1983) 42 C.L.J. 85-95.

2
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a. United Kingdom

In 2003, the UK Home Office evaluated the effectiveness of the PHA and noted that the
general act has been used to “for a variety of behaviours... but rarely statking itself”.”?
The lack of focus of the PHA in addressing stalking activities triggered a second round of
public consultation on new legal mechanisms and enhanced police and court powers to
better protect victims of stalking and to address cyber-stalking."* The UK Home Office
also commissioned a further independent inquiry into the effectiveness of the PHA
(results to be discussed in section 3a below) and the Prime Minister David Cameron has
Just recently revealed the upcoming parliamentary debate on a new anti-stalking law.

b. Scotland

Scotland did not follow the UK in enacting the PHA in 1997 and instead relied on the
general offence of breach of peace to prosecute stalkers until the problematic decision of
Smith v Donnelly" elevated the requirements for actus reus to require an objective
severity in the conduct itself.'® After a prolonged consultation'”, s 38 and 39 of the
Criminal Justice and Licencing (Scotland) Act 2010 (CJLA) were enacted to establish a
two-levels offence: (i) a general offence of intended or reckless threatening and abusive
behaviour based on an act or a course of conduct which is “likely to cause a reasonable
person to suffer fear or alarm” and (ii) a specific and more serious offence of stalking in
which is stalking conduct is defined as following, contacting, publishing related material,
monitoring, loitering, inferring with property, spying, giving things to the victim'®. An
altenative and more general reference to stalking conduct is provided using the
reasonzble person standard as to his expectatimréf causing the victim fear or alarm by his
conduct.”

The two offences were established with a catch-all intention in mind and such an
enhanced protection for victims of stalking can be achieved through the provision of the
offence of threatening and abusive behaviour as a fallback position for the prosecution

13 Home Office, Home Office Research Study 203 — Anr evaluation of the use and effectivenzss of the Protection
from Harassment Act 1997 (London: Rescarch, Development and Statistics Directorate, 2000), i.

" See Home Office, Consultation on Stalking (London: Home Office, November 2011)

'3 Smith v Dormelly [2001] S.C.CR 800.

¥ Sam Middlemiss and Laura Sharp, “A Critical Analysis of the Law of Stalking in Scotland” (2009) 73 JCL 92-95.
17 See Scottish Government, “Stalking and Harassment in Scotland™ (Scottish Government, 2002), available at
<http=/fwww.scotland .gov.uk/Publications/2002/11/15756/13117>

' Criminal Justice and Licencing (Scotland) Act 2010 s 39(6)(a)~i)

1% id s 39(6)()
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when evidence is not sufficiently strong as to establishing a case of stalking. 2 It is worth
noting that the 5.38 offence of threatening and abusive behaviour is applicable in both a
single incident and a course of conduct, and that it does not specify for the commission of
the conduct to be against one other individual.*'

Ireland

The Irish legislation of 5.10 Non-Fatal Offences Against the Person Act 1997, aithough
based on the general offence of harassment, includes a direct reference to stalking by “by
persistently following, watching, pestering, besetting or communicating” but does not
require proof of mens rea for causing alarm, distress or harm.? The legal status of the
Irish stalking law has been static since the Law Reform Commission Report in 2000 and
there is a dearth of commentaries as to the effectiveness of the legislation.

The Way Forward

Improving the Scottish Model

Recommendations have been made to the United Kingdom Home Office to slightly
modify the Scottish Model to include the explicit caveat of the non-exhaustiveness of the
list of stalking activities in the legislation and that the determination of a conduct as
stalking depends on all factual circumstances of the case.”? The Police Force Foundation
has also submitted its views in support for a specific stalking offence.** A draft stalking
bill has been compiled by the United Kingdom Justice Union’s Parliamentary Group to
insert the specific offence of stalking and r¢duce the penalties of the offence of
harassment to reflect the difference in severity of the two offences.”

The author notes the rejection of the possibility of listing certain activities as within the
realm of stalking behaviours as against the generality of the harassment offence.
However, judging from the seemingly smooth operation of the Irish harassment offence”
and the increasingly recognized Scottish model, both of which include references to

2 Ibid. 5 39(8) and (9)

2 1bid, s 38 (1) and (3)(b)

Z Non-Fatal Offences Against the Person Act s 10(1)

B Seen 9 above, p 24.

2 police Foundation, Home Office: Consultation on Stalking — The Police Foundation’s Response (London,
November 2011) p 6.

= Ibid, p 30

2 Modena Group on Stalking, Protecting Women From the New Crime of Stalking: A Comparison of Legislative

Approaches within the European Union (Modena, Italy, April 2007), p 52-54.
4
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stalking behaviours, there is no reason for Hong Kong to reject the inclusion of a non-
exhaustive list of stalking activities for the specific offence of stalking.

b. Modifying The Cwrrent Proposal
As the Scottish Model has proved to be statistically more efficient in convicting stalkers
and legally easier to implement, it is recommended that the current proposal be amended
as follows to effectively protect vulnerable victims from the prolonged harm of stalking
activities. The establishment of a specific stalking offence in Hong Kong can also helps
pave the foundation for an international harmonization of stalking laws to aid legal
enforcement of emerging forms of cross-border cyber-stalking activities.”’

i. Offence of Harassment

Given that the proposed offence of harassment requires proof of two conjunctive
elements — the purely objective test of knowledge of the pursuit of activities
.amounting to harassment as seen from the reasonable person perspective? and the
subjective test of alarm and distress on the victims,? the author is of the opinion
that this strikes proper balance between providing adequate safeguard to
defendants through the requirement of unreasonableness of their conduct and
protecting victims through criminalizing stalking behaviours. Hence, the author is
of the opinion that the Hong Kong general offence of harassment remains silent as
to the requirement of specific intent as opposed to the Scottish Model and the UK
draft stalking bill. This is especially crucial when considering the effectiveness of
the catch-all offence for harassment and stalking activities as delusional
defendants who are unable to form an intent may be able to escape from
liability. >

As aforementioned in section 2.b., the offence of threatening and abusive
behaviour in the Scottish Model applies to both a single act and a course of
conduct. The author is of the opinion that the only a course of conduct should be
criminalized fo prevent over-criminalization, the opening the floodgate of
prosecutions and possibly infringing on fundamental human rights of people such
as freedom to travel.

27 See n 9 above, p 26

2 David C. Ormerod, Serith and Hogan's Criminal Law (New York, NY: Oxford University Press, 2008), p 701.
* Law Reform Commission of Hong Kong Privacy Sub-Committee, Corsultation Paper on Stalking (Hong Koag:
Printing Department, May 1998), para 3.3 and 3.6, p 19-21.

3 Michael J. Allen, “Look Who’s Stalking: Secking a Solution to the Problem of Stalking™ [1996] Web JCLI 1

5
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With regards to the two novel recommendations, the author agrees that they be
enacted as standalone offences as they address the legal loophole on multiple
stalkers and victims in the current proposal which addresses issues that the
government has long been attempting to regulate, such as triad society activities,
debt collection practices® and harassment of company employees by radical
activists’ demonstrations. Any attempt to subsume these two offences under
general harassment will subject the offence to further arbitrariness and present a
potential infringement on the fundamental rights of Hong Kong people due to the
lack of the additional requirement of intent. Even though the precedents relating
in the UK seem to suggest that these provisions are not commonly invoked for
protection against debt collectors™ and are often viewed as being abused to clamp
down the public opinions and demonstrations®, the author believes that the
benefit of criminalizing such conducts far outweighs the potential

ii. Offence of Stalking
In addition to the fallback provision of general harassment™, it is suggested that a
separate offence of stalking be introduced as an elevated offence to combat and
prosecute the various and ever-changing forms of stalking behaviours.”

To conclude, in view of an imminent need for an effective piece of legislation
criminalizing stalking and governmental desires in curbing other forms of common
harassment problems in Hong Kong, it is recommended that Hong Kong adopt a two-
level offence which involves (i) a general harassment offence and (ii) a specific stalking
offence with heavier penalties, enhanced courts’ powers to make orders and a non-
exhaustive list of stalking behaviours and develop detailed provisions for the offence of
collective harassment and harassment to deter lawful activities.

3 Sge Law Reform Commission of Hong Kong, Report on the Regulation of Debt Collection Practices (Hong Kong:
Printing Department, July 2002)

32 Ruth Harrison, “Harassment in Debt Claim” (1996) 60 J. Crim. L. 27-28.

3 See Huntingdon Life Sciences Ltd v Curtin (1997) Times, 11 December; Chambers and Edwards v DPP [1995]
Crim LR 896

M Seen 9, p 26.

35 Warren Chik, “Harassment through the Digital Medium: A Cross-Jurisdictional Comparative Analysis on the Law
on Cyberstalking” (2008) 3 I. Int’l Com. L. & Tech. 39.




To stalking_consultation@cmab.gov.hk
cc
bce

Subject HRKEBNFMCEITHRMNEL , FRAURY

50284

Ourgent [JRetum receipt [ Sign O Encrypt

27/03/2012 21:00

K EDNT SICEETAMEL - RBARY - RERWEIDEAERERES
AOFHRGEEGHRE S - WHIHARENNSE -
—) BESEEERL (8F%)
1. ST RIERSS B B
AN SIS ARIINS TR RNE(CEETE A —SRETAEEFIHE -
SHEREIEUBLATT - ESBIGEREL (L) NIDFFRETRE—S s
CEEAERBRFEEH - SE L - BRI - BF UEREEETTRINER - 1
ARERSENNTENRREIE R TR -
el ARSI AREIEEEVAR S T EmSE , I - IS AMEN—HH—KE
§m¥°§%ﬁﬁﬁﬁﬁﬁ%ﬁﬁﬁkﬂ*ﬁgﬁﬁﬁ'%ﬁﬁﬁﬁﬁgr%ﬁﬂ
y e
BiE - FESEE L HEETANESR - G TR PERZSEANEAR
TeEs, « TEAZRANERTERSS, « TA%=% (EiEde) #EsSE
AR, - "TEHLEEREA, - THESAFHUEREE, X "8,
BEERSmREERE HEN - A —BiRE - KRG EEESRARNEERE
WHERZERES - FEREARRETALKEEHFSRERY - S5 - &
TR - ELREREEH - FTHARETER - AABNGSHERR -
2. ITRRBHEEE R
B LG SERE E HEVESS - BETABEAE XM TE AT RIEZTEYRSE
Vot o A TRHBESRES ) B - NHR TREE, - TS AR, BIRERE o A
HRETRTEREEH - FUR - aXHFEMENFEEAGSIEMN " 23N
& o IDABIT TAORIEREERSAE ? ISEX EAEYMS - BN EH
FSOKORREASEERR " MEATZREYS , ? RENURIHW/ HELRE
FEMELLE TRET - EREEIRBSGRITRETHIETEX "HEBSREE ) 7
REREE DSRCEE SR SRR TS E DEE ? WETEE ORI TBHLE -
BTHEGEAILIR T, - ,
3. EEETNERESaIERE
(L) MRS RIE TR , BED) - BERESEIREERY
A - BEGZERE - EPaE TalRERYaiEe, - "BRARTR,
. ESABL @0 TREBEE, R TRE, - DRENERE TEE, ARE
77 BERAEETR ? BRAERIDATHAR LASREREREANEE
=) TEEICERT R ERIEIET
REREARONERTS - HEEBRANE 0 "RREH RRETE
# o BELESTBEIRT -
TR EETAR - RITERRERRNRIIEE - KR KE) - BFUENE




THISME , BETRE - BREREERTEEEE - FaLEE R - ErENE
R ARBELGHFARNRERA : BUFRBRIEME - SAERAN Y S HASY

§ - BECRFEMESRERNEAATE - REEERMF A —3 —EEENA
REEARKDER - SRONEEH B RRER SR  EENFEHRT
RREE BRSNS ? DT - AP RA S S e R T TRESE T
FUBHHREI LR -

=) BREREEAMARE

BERIC ' R EMAREEEE  AMEEMERES RS KRN
TERDIEEEM - MRIEAIEASTH T EXRES - M asRrEsEss
IR - BLOh - T RIERET | AEEG - BRREMENAREDIES - SRR
HIEARMEIRESMEL -

HRE (BEX) MBS EARORD - & - BT - TRIRSEAN - TEZ
BEILAER - R EAYEERETIRERBIRHEL S - UK TESs
BN - WERAZ - BFRINDEER - BIFEAEHEE TR ELERFEREA
s« IPREBINSMERR RS - MAZBTHENEL - ZBSEAL  TF
ERAAREETRILE - REHGE

(FHEAERTNRAAFHEER)

50284




To stalking_consultation@cmab.gov.hk
cc

bee
2700312012 21:27  gubject RHHIT (M%) ERK

S0285

Clurgent [ Retumn receipt [ Sign 0O Encrypt

B BHRAHESS :

—Oéﬁﬁﬁﬁgﬂﬂ(ﬁﬁ%)
L. TRFEREEEH

FHEMH W EERTNSTERNSLERTER - N —ERENEERMHE - 5118
RRIEIMLLERT - BSRFAFEEREL (ML) OIIEERERE—FUECEETHER
BAMIEH - ER L - BRIDE - MFVERIEEERANER - WARMSEARTE
FERSRIA R TR -

BEAERCIAZBEREAES T ERSE ) IR IS ASEFE-HR—-XART
T - EHATBEHBOERABAY - HGRE - R T RnEE, -

Hint - R - HEETANER - G N ERRETERZE ANBRR T
B - TETERONSRTENSN, - THE=H (EREE) EEREANNE, -
rEg LEBEZEA, - THEEAFLEREE X TBR 5 BRCERGUNES
HEEER - SEBI—EEA - WIS RESRATHGSEE - WSEASRE'S - HER
BAESETAAERNHERE0T - €558 - FOROBEK - EXMEEHEE

g THSERERER  AOENTHHERR -

2. TR TRENESH

b b AREERIE ETERSL - ETRBEE (AN EASREZORYSG RS
A RS AES, S - XMk T2EE, - TSAER, RETH - AMERETER
BSEH - TOR - ARFEMENFSEAGSTHEN T RARE, - WHERITLEL
FAEEEMNAE ? AEEE LTEYS - F_E=-AFEARAFCKOERESE RN
FMETSERITS ; 7 RENTSS TR/ URR EREEENE L TRET - ERTER
ERGETESTHESER (HRAAEH , I BRAREUSRCERERATERST
W ? AEEVIE R RPN TR - T RGTERIES R -

3. MF ST REABSRERE

(BE%) WRETERAIERE TRGIHR | 19758 - ERRRSHNRFIHFTEAN -
FERTORE - EPEiE T CRRIIMSRIEED, - TREAEGTR, ¥ BOAR
O @ TREEE, R TE%,  UBENERN "B, AREHL  eERAEE
55 ? AeREERIUEETNEE CATSSE HIEREXNEE

o) FEEEAETRERMNEFET

A EERBFAHENEETE - ISEBERAT - 0 TREHRG L RESRRER - &
FAES U RMESET -

FRISL, ETRE  SFFEARETREEE - FrRERE) - EPUENER - X
KRR ER ST ANTRERA - BUF AR, - RETARE SEABX - B8

L




NS ERRNSTATUE SERERG T — 7 EFENNRR SRS - &
SIS R RN MRBEERSETRE) - ERATEHRT - MkeT R REERE T
DR - AIER S S EER AR TITRE SR TR IE -

=) SERRRREARE

HEHIT "N, SMASRFNE > AT aREE R SRR AL R E B
KRR - MAEaR 4SS CHE T ERNRGES) - IR rEa i nsiig - it
%ué?ﬁﬁ%;Wﬁﬁﬁﬂ’ﬁ%ﬁﬁﬁW&Eﬁﬁﬁﬁ'%%ﬁﬁﬁﬂﬁ&ﬁﬁﬁ%ﬁ
AL -

AERE (BEX) RO EARORS - & - BT - FTRARSEN - TEZEHN
AR - BUR PR RETER R EREIRRLSE  USBaieEE2An &
BAE - FHRIEIDERF - BUSEIAE LT R E HERN RS ARG - SIEER
Eﬁgﬁﬁiﬁﬁﬁ'MA§§ﬁ&ﬂ$t’ﬁE§EAi’ﬁ$ﬁﬂ%ﬁh§&ﬁ%ﬁ
7 IR -

S0285




50286

(FHANERURETNRERRE)

{The sender rejquested confidentiality)




S0287

@ ] To stalking_consultation@cmab.gov.hk
cc

bce
2710312012 21:56  gubject HRTEX-MBETENESR
‘Ourgent [ Retum receipt [ Sign U] Encrypt

BEE -

FARBUZRLBBTANERES , EFREAKRERCEFARVAD , §8
EREATERUMEERR , ARAEEERHENE. St , #ERNEENRE
LERBITIMRAT E  BETEAERTAREILE , BYRRENERHE.

TR
BN




S0288

- To stalking_oonsultaﬁon@cmab.gov.hk
o cc

' bce
28/03/2012 00:15 g piact RUZSIABTRRE
Llurgent  [JRetmn receipt [ Sign L] Encrypt

WEE -

FARHBRETIL (%) - EROT :
1. EBNHEEN ENEE TR R SMSER -

2. EHSE F T R R rEﬁ%‘f’%‘ﬁﬁ%AﬂE‘ﬁf@Iﬁ%J ~TE
TEREAERTErMES, - "APE=E (BEe) KEBZEANTE, - & LR
;ngk-jré "HEEAEREESE | % B, %5, BeEEREaE - FHEHE e
Ty FAY TR, .

3. EREHRIT "HRIRS , WA "B, - AR PR T S i A A BEIS oS
JUREH ;| BRGAIER O T E i, - TSI SRR R -
(HBEERE R Ay M e, .

4. B P NEET RS - e | KR E AT RSN RS R, THE
ROEEH - BT A TR aS -

FWEBNERN EER - WETT (MER) - 90 -
TR (AR ;




50289

To stalking_consultation@cmab.gov.hk
- - bce
28/03/2012 02:09 gubject Pk

Olurgent [ Retun receipt [ Sign [ Encrypt

NGB BRI, S T ARG
BRSNS 2SN ER £ /PR?
TR B A MR A TE T RERE eI A SR T A BT

EX RSB ARSI BEE I B AT EEEMAH

PAEEA b B AR A AR SR A R UL A BT R hr 50 S 75 A B R P ol AR R
EENDAGEESE S/ NTREZH IS T EELHERE TAE T
BHETERLELHZ DRMENFG, SHEES/ NS IEA




50290

To stalking_consultation@cmab.gov.hk
cc
bce

28/03/2012 0545 gubject REWIT (M) 285

Ourgent [0 Retum receipt [ Sign L] Encrypt

EAREREN (8L | BIBTEE—SKEC BRERMN E hREn




50291

To stalking_consultation@cmab.gov.hk
e CGC
A bee
28/03/2012 08:20 gyuhject HRIERKILMBITANES
O urgent [ Return receipt [ Sign (] Encrypt

tR%F

FARRERBEARLEBTRIULE , BTABERERRNERP—BEHTE
NS, i, "RE, . "HE. 5, H , FARBRIEHG4D , EET
AZCERERE , MFEREXERE (FE. SBEAEFHE) , NRENNE
T, AEHEANTHEARETRRARERER ? AT ENaRRA &
BROTHRASEN , EERENERRR , —ERHEAEE. M, #5HmE
T, FREEARAZAEIL  SRIZRTERRECHTATRERE , 41
FeEgigE  AHEFHEESHAN—AELIraBREARRE  ERTERAFH
BHNRR , B8h 4 E T T R eE K EmR,

St , EREVZRLENBBITR , 2AGTHRENER. RBEXERRELES
HARETERSFAARETR.

E Bl

- TETR
BRIEM RE




50292

To <stalkking_consultation@cmab.gov.hk>

cc
bee
: - Subject Consultation Paper on Stalking (“Paper”)
2810312012 09:07 D Urgent D Return receipt D Sign |:| Encrypt

Dear Sir,

I attach my response in respect of the above Paper. And I have also faxed a copy.

Thank you.

Regards,
Vannetta Bettram-Grover

ID: (deleted)

Tel/Fax: (deieteq)

@

Maobile: (deleted) ;| Comments in Response To The Govemments Consultation Paper On Stalking .pdf

@ -

Aftachments A and B.pdf




50292

COMMENTS IN RESPONSE
TO THE GOVERNMENT'’S

CONSULTATION PAPER ON
STALKING

VANNETTA BERTRAM-GROVER

{deleted)
28 March 2012




50292

NEED FOR LEGISLATION
1. Comments are invited on our proposal to legislate against stalking.

There is a time for everything. This includes a time to exercise one’s right to remain
silent, a time to exercise one’s right to express one’s self, and a time to exercise one’s
right to take action. This is the time for the Government of Hong Kong to take action and
legislate against stalking in order to protect victims of stalkers and to prosecute stalkers in
order to create a better society for everyone resulting in a better Hong Kong.

I wholcheartedly support and agree with the Government’s proposal to legislate against
stalking. In my view, stalking is a very serious problem and the issues arising from
stalking need to be dealt with very seriously. It should not matter that the majority of
Hong Kong people are not affected by stalkers to determine whether or not to introduce
legislation because no one knows when a situation could arise whereby he or she
becomes a victim of stalkers. Any person could become a victim at anytime without the
victim even knowing the true reason. It is therefore critical to have in place safeguards so
that victims of stalkers can see a clear and certain path to follow in order to seek redress

and protection and bring perpetrators to justice.

I further welcome the proposal to introduce the offences of collective harassment and
harassment to deter lawful activities. The extreme lack of empathy that can be shown by
some members of the public at large towards victims of collective harassment is
disappointing to say the least and is itself a source of distress to victims. The legislation

would go some way in educating people as to the scnousness of the 1ssues involved and
should not be taken lightly.

In an age of powerful tools of communication such as the intemet, social media sites such
as Facebook and Twitter and general ease of communication amongst people, it is very
easy for individuals to organise themselves into a single group or any number of groups
with the sole purpose of causing harm, fear, distress or total destruction of the victim’s
way of life.

Lack of more than circumstantial evidence makes a credible complaint hard to sustain no
matter how real the harassment is. Collective harassment exacerbates this obstacle since
the activity is by definition spread amongst many harassers.

The Government of Hong Kong should refer to the tough position taken by laws of
Scotland and introduce stalking as a criminal offence.

The Criminal Justice and Licensing (Scotland) Act 2010 was passed on 30™ June 2010
and came into effect on 13™ December 2010. Section 39 of this Act makes stalking a
criminal offence and its provisions are similar to those proposed in the Consultation
Paper in respect of the offence of harassment.
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After the specific offence of stalking was introduced in Scotland, I understand from a
report in the The Guardian Newspaper (attached at A) that “.. the change in the law has
led to 400 alleged stalkers being prosecuted in the first 11 months of 20] 1 compared with
just 70 in the whole of the previous 10 years under the UK-wide 1997 Protection from
Harassment Act”.

Recently in the UK, a parliamentary inquiry found that the law on harassment and
stalking under the 1997 Protection from Harassment Act is not “fit for purpose”. On the
8" March 2012 the British Prime Minister, David Cameron announced that two new
specific criminal offences of stalking will be introduced in England and Wales. The new
offences of stalking and stalking where there is a fear of violence will be created to sit
alongside existing offences of harassment in the Protection of Harassment Act 1997.

All the considerations raised in paragraphs 2.11 to 2.17 of the Consultation Paper are
valid and [ strongly urge the Government of Hong Kong to take a robust stance to support
victims of stalkers by introducing the legislation so that the police and the courts can be
more effective in deterring and punishing offenders.




2. OFFENCE OF HARASSMENT

2(a)

@

(i)

Comments are invited on whether stalking should be made a criminal
offence based on:

A person who pursues a course of conduct which amounts to harassment
of another; and which he knows or ought to know amounts to harassment
of the other, should be guilty of a criminal offence

The harm the stalker causes emanates from his repeated obnoxious and
abhorrent behaviour over a period of time. The victim may choose to ignore
an isolated behaviour but where it persists it becomes threatening and
distressing. It may be as minor as a stalker selecting a song at an opportune
and timed moment repeatedly over a long period of time with the words: “J
am about to turn up the heat...it's going to get worse for you”...or “...there
will be violence”. To the untrained ear/innocent bystander, the words may be
meaningless but from the perspective of the victim in accumulation with many
other factors, they contain words of implied threats of psychological and
physical violence.

The stalker, through his repetitive conduct effectively intimidates the victim
without being seen to commit an offence.

I agree that the legislation should not contain an exhaustive list of incidents
nor be time barred in order to achieve flexibility.

For the purposes of this offence, harassment should be serious enough to
cause that person alarm or distress

I agree that it is not necessary to define the term “Harassment” and I agree
with the considerations raised by the LRC under paragraph 3.8:
“...criminalising harassment without specifying a list of prohibited activities
womdhelpenmnethata]]lnnds of activities that cause harassment can be
caught ™ The police and law enforcement authorities should be given as wide
a scope as possible to prosecute and convict offenders. Even behaviour which
of itself may be innocuous may become harassment if the victim is
conditioned by repefition or context to find it so.

Ordinary people understand that the harm suffered could be psychological or
physical or both. I agree that the terms “alarm” and “distress” evoke the
emotional impact of harassment to the victim. I agree that they are widely and
easily understood so no definition is necessary. It should be left to the court to
decide on the basis of all the circumstances of the case.

50292



(iii)

S0292

A person ought to know that his course of conduct amounts to harassment of
another if a reasonable person in possession of the same information would
think that the course of conduct amounted to harassment of the other.

In some cases, the emotional abuse of the victim in the long run may lead the
victim to commit suicide (which would be the intention of the stalker) even
though a stronger victim may be able to endure the harassment. Therefore, the
perception of the conscience of the reasonable man would be the appropriate test.
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2(b) Whether collective harassment and harassment to deter lawful activities

@

should be made offences.

COLLECTIVE HARASSMENT

The Consultation Paper paints the picture: “...it may be more common fo see a
group of people acting together to harass another, where each one of the
perpetrators only undertakes one act of harassment”. And the UK legislation
reflects the serious considerations involved in a campaign of harassment as
mentioned in paragraph 3.14 of the Consultation Paper: “This plugs the
loophole where the stalker could not be alleged to have pursued a “course of
action” if he acts only once personally and then arranges for other people to
commit numerous other stalking acts on the victim”. It is my view, thata
victim might be harassed by a single individual, for example, the perpetrator
touching the victim inappropriately and then over years persists with
harassment either directly or indirectly through individual or organised groups
and throughout all the campaign of harassment feign personal innocence.

The Consultation Paper states: “It is for consideration whether a provision
should be included in the proposed anti-stalking legislation...to protect an
individual from collective harassment by two or more people who undertake
only one act of harassment.” (Paragraph 3.16)

From the victim’s perspective other terms synonymous with the term
collective harassment and which convey the potentially terrifying nature of the
harassment includes: “Gang Stalking”, (similar io mafia groups), “Multiple
Stalking”, “Community Stalking and “Organised Stalking”.

Collective harassment is a problem. A victim of collective harassment needs
support from the govemment by showing its commitment to zero tolerance to
collective harassment in all its forms.

Collective harassment is harmful and dangerous to the victim and harmful and
dangerous to the wider community. Collective harassment is real and
collective harassment exists in Hong Kong and should be rooted out. It is of
vital importance that the offence of collective harassment becomes law.

Collective harassment could be seen as a collection of stalkers acting in
concert to destroy the victim. They could exist in just one group or many
groups interconnecting to harass the victim. A member of the group might
perform an isolated act but such a member may also have carried out a course
of conduct causing alarm and distress to the victim.
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In short, collective harassment may take the form of mob psychological
“violence” with people joining in out of herd instinct without any knowledge
or stake in the issue which triggered or motivated the initial harassment. They
join in simply to be part of the group in the same way that bullying often
results in fostering an environment in which other people feel that they can get
away with bad behaviour towards the victim because not only is there no
social sanction but there is social support.

It is behaviour which demands serious consideration and which is critically
important to introduce as an offence because it not only affects the individual
victim but also potentially spreads disharmony throughout a community and
beyond.,

As mentioned previously, the powerful medium of the internet, social
networking sites such as Facebook and Twitter provide fast communication
which members of a group can easily convey relevant information (eg, exact
location, victim’s activity, who victim is talking to, content of victim’s
conversation) so as to quickly formulaie a plan, organise and galvanise to
attack the victim — psychologically or physically.

The very nature of collective harassment is such that for the victim it is a state
of perpetual motion. A significant number of people are involved playing a
role and the harassment never ends.

In addition to outright bostility and belligerent/infimidating behaviour
(whether physical or verbal), harassment/collective harassment may take
many other forms designed to assert psychological pressure. Examples
include: L7

¢ repeated physical obstruction without actual contact,

¢ inappropriately close physical proximity rushing towards victim or
violent gestures without actual contact,

s messages of violence conveyed via the medium of songs which
include lyrics of that nature,

e mischief making, intended to provoke the victim to anger,

¢ acting out violent dramas amongst harassers to convey an intimidating
message to the victim,

¢ conversations with third parties (including children) in earshot of the
victim intended to convey a message to the victim,

e gestures/body language intended to convey aggression/contempt
(holding of nose, sniffing, coughing, hissing, jeering, pretending to
vomit, pretending to stab in the back, monkey like gestures etc.),

e the adoption of symbols/gestures/catch phrases intended to show
solidarity amongst the collective harassers (e.g, the adoption of a
colour akin to a ‘uniform’) and thus to assert further psychological
pressure on the victim,




* as an alternative tactic sporadically utilized, the adoption of vastly
exaggerated feigned over politeness which is in fact intended to
convey hostility,
following victim and making notes of victim’s activities,
mimicking victim’s actions,
repeated “accidental’ bumping into the victim in seemingly innocuous
circumstances such as a swimming pool,

‘accidental’ spilling of liquids upon the victim,
ritualistic chants (eg, “go home!” or “don’t come back!” or “take a
high jump!”),

+ repetition of phrases/gestures used to condition the victim to associate
certain such behaviour with the collective harassment campaign and
thus to leverage relatively minor harassment into more powerful
psychological harassment.

(i) HARASSMENT TO DETER LAWFUL ACTIVITIES

I am of the view that the proposed offence of harassment to deter lawful activities
should be made a criminal offence. It is not necessary for this offence to be specific in
relation to a company and pressure groups as in the UK. The offence should be
interpreted widely to cover any lawful attivities where stalkers persecute their victims
so that they are distressed and alarmed and afraid of carrying out their preferred
activities and afraid of living their lives. Even'yone has the freedom of choice and
victims should not be harassed into acting in a way they are not comfortable with. A
campaign of harassment by a significant sector of a community against a single
victim is absolutely outrageous and should be rodted out by any lawful means
possible.

An offence to deter lawful activities could take place anywhere including social
settings and commumity facilities. All the collective harassment tactics described
above could be utilized by stalkers to harass in order to deter lawful activities. In such
cases, the feeling of the victim is that they are being harassed whilst engaging in
everyday lawful activities such as going to the supermarkets, using a social club, gym
or a sports facility such as a swimming pool or sauna. In such a situation stalkers
behave as though they have absolute authority over the victim and that the victim
should have no right in determining the scope of their life. Such a mindset of stalkers

is totally unacceptable.

Hong Kong is a free society with the rule of law. No one or group of people should
use mob dictatorship to restrict the freedoms and rights of others.
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PENALTY

3(a) Whether a single maximum penaity level for the proposed offence of
harassment should be provided, irrespective of whether the offender knew or ought
to have known that the conduct amounted to harassment.

It is very easy for a stalker to harass his victim and then claim ignorance that his conduct
amounted to harassment. The state of minder of a stalker is very manipulative and
deceitful. It would be on the prosecutor to prove that the stalker “knew” which in my
view leans too heavily in favour of the stalker. There should be no distinction between
“ought to know” and a stalker who commnits the offence “knowingly”. I would therefore
support the argument that a single maximum penalty level for the proposed offence of
harassment should be provided irrespective of whether the offender knew or ought to
have known that the conduct amounted to harassment. This should give a very clear
signal to stalkers that under no circumstances will harassers be tolerated.

I agree with the reasoning set out in paragraph 3.29 that the appropriate penalty should be
left for the court to decide taking into account all the circumstances of the case. This
discretion will provide sufficient flexibility.

3(b) Whether the maximum penalty for the proposed offence of harassment should
be set at a fine at Level 6 (SI(IO,M) and imprisonment for two years.

_ In my view, [ would support the argument that the maximum fine should be set at Level 6
($100,000). In consideration that the stalker could be a map:of siraw, however, I would
place the emphasis on the maximum term of imprisonment. The suggested maximum
term of two years is far too lenient. A maximum penalty of five years would be a stronger
deterrent in order to “reflect the seriousness of the proposed offence and to provide a
greater deterrent effect in view of the distress that may be caused to the victims™.

3(c) Whether the maximum penalty for the offences of collective harassment and
harassment to deter lawfual activities should be set at the same level as in (b) above.

In my view, the proposed offences of collective harassment and harassment to deter
lawful activities should be subject to a greater penalty because of the “magnitude of
potential alarm and distress caused by these types of harassment” and the cancerous
nature of the disharmony and even hate incited within a community.

In this situation the maximum fine could remain at Level 6 ($100,000) but again the
emphasis placed on the maximum term of imprisonment. In my view, in respect of the
proposed offences of collective harassment and harassment to deter lawful activities, the
maximum term of imprisonment should be 7 Years.




3(d) Whether the limitation period for institution of court proceedings should be
specified as two years from the time when the actions taken by the stalker
constituted a course of action and the camulative effect of these actions was such
that the victim was alarmed or put in a state of distress.

As indicated by the LRC, it could take many years to identify the stalker. And in
particular cases of collective harassment, the process of collecting evidence and
identifying the victim might be even more complicated. I would therefore suggest that
two years is not sufficient and that a limitation period of 6 years to institute court

proceedings should be specified.
DEFENCES

(2) Whether the following defences proposed by the LRC for the offence of harassment,

if pursued, should be provided:

(i) The conduct was pursued for the purpose of preventing or detecting a
crime.

[ would agree with the availability of this defence. However, it is extremely important
that such a defence is proven by clear evidence that the course of conduct was
reasonable and that in the circumstances there was a high probability of a crime being
committed or detected. I am concerned about situations where the defendant’s course
of conduct is strongly influenced by his negative state of mind — reflecting
stereotypical views, prejudices and bigotry about a particular person because of their
ethnicity, race, colour or other forms of discrimination. For example, a victim may be
harassed by being followed and monitored because in the mind of the stalker the
victim’s ethnicity means that they are or can be characterized as a criminal. In such a
situation, the defence should not be available to the defendant stalker. In effect, the
defendant was simply harassing the victim based on their own prejudice without any
justification.

A tragic example of this is the recent shooting dead of an unarmed teenager Trayvon
Martin in Florida, USA by a neighbourhood watchman claiming self defence.
(See copy BBC report attached at B.)

(i) The conduct was pursued under lawful authority.

I agree with this defence, but as drafted I do think it is rather vague. What is “lawful
authority™? It could be interpreted widely to mean a manager in the course of
employment instructing a subordinate to do something which could amount to a
course of conduct leading to harassment of another person. In my view, this proposed
defence should be drafted more specifically as under section 1(3)(b) of the Protection
from Harassment Act 1997 “..the cowrse of conduct was pursued under any
enactment or rule of law or to comply with any condition or requirement imposed by
any person under any enactment” -
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(i) The pursuit of the course of conduct was reasonable in the particular
circnmstances.

Tagree with a defence based on reasonableness in order to provide flexibility. In
considering all the circumstances of the case, the defendant must show strong and clear
evidence that such a course of conduct was legitimate and reasonable.

(b) Whether a defence for news-gathering activities should be subsumed ander the
“reasonable pursuit” defence ....as recommended by the LRC, or a separate,
specific defence for news- gathering activities should be provided for the offence of
harassment, if pursued.

I agree with the considerations raised by the LRC and agree that a defence for news-
gathering should not be separate but subsumed under “reasonable pursuit”.

(¢) I a specific defence for news-gathering activities should be provided, how the
defence, whether gualified or not, should be framed.

Not Applicable.

(d) Whether any other defences shonld be provided for the offence of harassment, if
pursued. :

The proposed defences already mentioned for the oﬁ'ence of harassment are sufficient.
There should be no more defences.

(¢) Whether, and if so what, defences should be provided for the offences of
collective harassment and harassment to deter lawful activities, if pursaed.

The very nature of collective harassment and harassment to deter lawful activities
(involving more than one person) is such as fo remove any justification for them under
the very wide ground of reasonabileness. If we consider each defence proposed under the
offence of harassment as stated above and apply them to collective harassment and
harassment to deter lawful activities it becomes clearly evident that the course of conduct
lacks legitimacy because of its excessive nature. It is therefore totally unreasonable.
Furthermore, it is not clear how the proposed offence of “harassment to deter lawful
activities” can be subject to a defence of “pursued under lawful anthority”. (Emphasis
added.)

Accordingly, in my view, there should be no defences applicable to the proposed
offences of collective harassment and harassment to deter lawful activities.

10
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RESTRAINING ORDERS IN CRIMINAL PROCEEDINGS

S5(a) Whether or not a court sentencing a person convicted of the offence of
harassment, if pursued, should be empowered to make 2 restraining order
prohibiting him from doing anything which causes atarm or distress fo the
victim of the offence or any person as the court thinks fit.

I agree that maximum protection should be given to the victim. I therefore agree with the
views of the LRC and the considerations mentioned under paragraph 3.60 of the
Consultation Paper.

(b)(i) If so: whether the restraining order may be made in addition to a sentence
imposed on the defendant convicted of the offence of harassment, a probation
order or an order discharging him absolutely or conditionally.

Again, maximum protection to the victim should be given and the court should have a
very wide power towards that end.

(b)ii) Whether the duration of the order has te be specified or the order may have
effect for a specified period or until further notice.

The maximum protection to the victim should be primary consideration. Stalkers have no
consideration for the rights and freedom of others. Their objective - particularly shown in
collective harassment and harassment to deter lawful activities cases - is to prevent the
victim exercising their rights and freedoms and thergby destroying the victim’s quality of
life or potentially in extreme cases even leading to $uicide.

In my view, there should not be a specifed duration for a restraining order; it shouid not
be specified but left open - until further notice. The LRC’s comment shows how the
balance could be struck: “a restraining order would only prohibit defendants from doing
anything which causes alarm or distress o the victims or others, and would not affect the
other rights and freedoms of the defendanis.”

Further, if pursued, the paragraph below as regards the variation of the order respects the

human rights of the defendant. That in itself, is sufficient balance between protection of
the victim and rights and freedoms of the defendant.

11
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(b)(iii) Whether the prosecutor, the defendant or any other person mentioned in the
restraining order should be allowed to apply to the court for it to be varied
or discharged.

1 agree with the reasoning set out in paragraph 3.66 of the Consultation Paper. The
defendants and any other person mentioned in the order, should be allowed to apply for
the order to be varied or discharged.

(b)(iv) Whether the maximum penalty for breaching a restraining order should be
set at the same level as that proposed for the offence of harassment (Le a fine
at Level 6 ($100,000) and imprisonment for two years).

In many circumstances, breach of a restraining order may itself amount to orbe a
precursor to further offences of harassment. The breach may therefore be no less serious
than the original offence.

In my view, the proposed offence of harassment should carry a maximum term of
imprisonment of 5 years and the proposed offences of collective harassment and
harassment to deter lawful activities should carry a maximum term of 7 years. [ would
therefore propose that the maximum penalty for breaching a restraining order should be
set at the same level as I have proposed for the offence of harassment, collective
harassment and harassment to deter lawful activities. It is always within the power of the
court to impose a sentence which is less than the maximum in appropriate circumstances.

CIVIL REMEDIES FOR VICTIMS

~

6(a) Whether a person who pursued a course of conduct which amounted to
harassment serious enough to cause alarm or distress of another should be
‘liable in tort to the object of the pursuit.

I absolutely support the proposal that a distinct tort of harassment should be created. For
all the reasons stated by the LRC and the considerations raised in the Consultation Paper
I would agree with this recommendation.

(b)  The plaintiff in an action for harassment shouid be able to claim damages for
any distress, anxiety and financial loss resulting from the pursuit and to
apply for an injunction to prohibit the defendant from doing amything which
causes the plaintiff alarm or distress.

This proposed relief gives more power and flexibility to the plaintiff and I would support
this provision.

12
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ENFORCEMENT OF INJUNCTIONS

7 (a) Whether the following LRC recommendations should be taken forward:

(i) Where a civil court grants an injunction in an action for harassment, it
should have the power to attach a power of arrest to the injunction.

For the reasons stated in the Consultation Paper, I agree with the above proposal.

(i) A police officer should be able to arrest without warrant any person
whom he reasonably suspects to be in breach of an injunction to which a
power of arrest is attached.

I agree with the above proposal.

(iii) The court dealing with the breach should have the power to remand the
defendant in castody or release him on bail.

I agree with the above proposal.

(iv)  Where the court has not atiached a power of arrest to the injanction, the
plaintiff should be able to apply to the court for the issue of a warrant for
the arrest of the defendant if the plaintiff considers that the defendant has
done anything which he is prohibited from doing by the injunction; and

(v)  if the defendant is arrested under such a warrant, the court dealing with
the breach should have the power to remand him in custody or release
him on bail.

For the reasons stated in the Consultation Paper, I would agree with paragraphs (iv) and
(v) above.

7(b) Our view that a breach of a civil injunction should not be made a criminal
offence.

I would support Hong Kong’s position that a breach of a civil injunction should not be
made a criminal offence.

13
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This can be illustrated in the case of R v C” where the court, acknowledging the need
to protect the victims, had refused to take into account the defendant’s mental illness

in assessing whether a reasonable person would consider his conduct amounts to
harassment.

However, despite the need to offer protection, it remains a serious doubt as to whether
persons without a culpable state of mind should be prosecuted. In R v G, although in
the context of criminal damage, Lord Bingham considered that it is not blameworthy
to do something that involves the risk of injury to another if one does not perceive
that risk®. Moreover, in Hong Kong, the problem of stalking is not very prevalent and
often the resuli is that only annoyance or inconveniences are caused, therefore it is
uncertain as to whether the protection offered is proportional to the seriousness of the
problem, especially where lawful activities, such as a hot pursuit of love, is at risk of
being criminalized.

Moreover, the Protection from Harassment Act itself does not only create a criminal
offence but also a statutory tort'. Acknowledging the tort of negligence is reluctant to
award damages for psychiatric as opposed to physical injury, it has been suggested
that the Parliament requires that stalkers 'knows or ought to know' that the conduct
amounts to harassment because whether the perpetrator ‘ought to know' is determined
by reference to what a reasonable person would know, therefore showing affinity to
current law on negligenoe“. Therefore, what can be said about the Act is that, for
section 1, the true motive is to create a tort and the extension of criminal offence was
only a secondary purpose. What is truly criminal lies in section 4 of the Act which,
despite the “know or ought to know’ element and its determination are the same as
those contained in section 1'2, a more serious from of harassment that the conduct
must cause fear of violence is required. ;

Broad actus reus to be coupled with stricter mens rea

The second reason for requiring the prosecutioh to prove subjective intention to
harass is that a subjective mens rea requirement is necessary to narrow down the
scope of the offence. This is because, in the Consultation Paper, the LRC considered
it unnecessary to define harassment so as to ensure all kinds of activities that cause

7 R v C[2001] EWCA Crim 1251

* RvG[2004] 1 AC 1034

® R vG [2004] 1 AC 1034 at para 32 ‘First, it is a salutary principle that conviction of serious crime
should depend on proof not simply that the defendant caused (by act or omission) an injurious result to
another but that his state of mind when so acting was culpable. This, after all, is the meaning of the
familiar rule actus non facit reum nisi mens sit rea. The most obviously culpable state of mind is no
doubt an inierttion fo cause the injurious result, but knowing disregard of an appreciated and
unaccepiable risk of causing an injurious result or a deliberate closing of the mind to such risk would
be readily accepted as culpable also. It is clearly blameworthy to take an obvious and significart risk
of causing injury to another. But it is not clearly blameworthy to do something involving a risk of
injury to another if (for reasons other than self-induced intoxication: R v Majewski [1977] AC 443)
one genuinely does not perceive the risk. Such a person may fairly be accused of stupidity or lack of
imagination, but neither of those failings should expose him to conviction of serious crime or the risk of
f’"’"’. hment.’

® Protection from Harassment Act s. 3 (1)

" Brenda Barrett, When Does Harassment Warrant Redress? Ind Law J (2010) 39 (2): 194 at p4

2 Protection from Harassment Act s. 4 (1), 5. 4 (2)
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Submission to the Hong Kong Special Administrative Region
Government regarding the proposed offence of harassment
recommended in the Consultation Paper On Stalking

Introduction

The Law Reform Commission (LRC), in the Consultation Paper On Stalking,
proposed an offence of stalking which largely resembles the Protection From
Harassment Act in United Kingdom. In the Consultation Paper it was recommended
that intention to harass should not be included as an element of the proposed offence
of stalking’. According to their recommendation, if a defendant’s conduct can be
objectively considered as stalking?, then, even if he/she did not intent to harass or
know that his/her conduct amounts to harassment, he/she will be found guilty.

From a criminal law perspective, the proposed offence is drafted too widely that it
does not require defendants to subjectively intend to harass the victim. In other words,
by using an objective test as a proxy of proving mens rea, problems are bound 10 arise.

Criminality

The first reason is that, by removing such requirement, the proposed offence might
convict persons whose minds lack culpability. The LRC seeks to justify in terms of
adequacy of protection offered to potential victims. To completely shield victims
from harassment, it is suggested that stalkers, including those who are delusional,
racklessornotcapableofrealizingastowhethertheirvicﬁmswerehatassedasa
result of their pursuits, should be caught under the section’.

The proposed offence is largely a replica of the Protection From Harassment Act
Under the Act, a person will be found guilty if he/she pursues a course of conduct
which amounts to harassment of another, and which/he/she ought to know amounts to
harassment of the other®. The same reasonable person test, as stated in para 3.22 (a)
(iii)>, is used to decide on whether a person oughf to know his/her conduct amounts to
harassment. This objective requirement was deemed necessary to ensure that there
was comprehensive protection of all stalking victims and that stalkers whose mental
illness precluded them from appreciating the impact of their conduct were not
excluded from the scope of the legislation®,

What emerges from this objective assessment is that there is no distinction between
the liability of a stalker who has thoughtlessly disregarded the possibility that his
attentions may be unwelcome to the object of his affections and the stalker who is
inherently incapable, due to mental illness, of appreciating the impact of his conduct.

' The Govemnment of the Hong Kong Special Administrative Region, Consultation Paper on Stalking
December 2011 at para 3.6
? The Government of the Hong Kong Special Administrative Region, Consultation Paper on Stalking
December 2011 at para 3.22 (a) (jii} ‘4 person ought to know that his conduct amounts to harassment
of another if a reasonable person in possession of the same information would think that the cowrse of
;:onduct amounted to harassment of the other’

nl
! Protection from Harassment Act s. 1 (1), s. 2 (1)
* Protection from Harassment Act s. 1 (2)
® Emily Finch, Stalking the perfect stalking law: an evaluation of the efficacy of the Protection from
Harassment Act 1997 2002 Crim. L. R. 703 atp.710
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harassment could be caught®. It is clear that, having adopted the view of the LRC,
harassment can mean anything, ranging from chit-chatting to using a weapon to
threaten the victim. It is understandable that the term ‘harassment’ should not be
defined narrowly because potentially all sorts of behavior could cause harassment.
However, since this offence is closely related to citizen’s daily lives, they are entitled
to know the offence with specificity so that they know where they stand™. If, in any
allegation of harassment, their conduct is to be judged by a ‘reasonable person’, legal
certainty would be lacking and over-deterrence is likely to result.

In addition, with a widely defined and easily satisfied actus reus, it is plainty
unreasonable to further leave an important issue which is relevant in determining guilt
to the subjectivity of judges. This is because, if there is no requirement of proving
specific intent, a person may be found guilty for his unobjectionable conduct solety
due to the subjectivity of judges and hypersensitivity of the victim.

To iliustrate, suppose a couple engaged in arguments with each other and the wife
refused to pick up calls from the husband. The husband, fearing that something bad
had happened to his wife, called her 10 times during the night of which as a result
caused the wife alarm. Under the current proposal, 10 calls during the night may, in
borderline cases, be ‘considered as harassment, thus consequently the only way to
escape liability is to convince the court that he did not know his conduct amounted to
harassment. However, even if the husband in fact did not know his conduct amounted
to harassment of his wife, there is a risk that he may be convicted because the judge,
owning to his moral or social values, considers the conduct in question amounted to
harassment '*, that the husband ought to know that his conduct amounted to
harassment of another. The proposed defence would not assist him because the judge,
having considered his conduct amounted to harassment, would not recognize that the
pursuit of that conduct was reasonable in the particular circumstances'®.

Also, unlike the current proposal, other jurisdictions usually define stalking and
wquimpmofofmbjecﬁveintenﬁontostalkainstance,inhclandhamsmnis
defined to arise only in a number of ways'” and proof of intention fo harass is
required'?; in South Australia'®, Australian Capital Territory”®, Canada®! and most of
the states in the United States”, stalking is specifically defined and specific intent is
mquired;inQueenslmd,alﬂmugh&ereisnorequimmcntmprovespedﬁcmtemm
mx”,mwmmmgmm@ydeﬁned“.mmbemmiswenmhm

** The Govenment of the Hong Kong Special Administrative Region, Consultation Paper on Stalking
December 2011 at para 3.4, 3.8
** Alec Samuels, Stalking Defined (1997) Stamts Law Review Vol. 18 No.3 at p247
'* Alec Samuels, Stalking Defined (1997) Statute Law Review Vol. 18 No.3 at p-246
' The Govemment of the Hong Kong Special Administrative Region, Consultation Paper on Stalking
December 2011 at para 3.55 (a) (jii)
' Non-Fatal Offences Against the Person Act s. 10 (1)
'* Non-Fatal Offences Against the Person Act 5. 10 (2) (a)
 Criminal Law Consolidation Act 1935 s. 19AA (1) (a), (1) (b} ()
* Crimes Act 1900 s. 35 (1), 35 (2)
2! Criminal Code s. 264 (1), 264 (2)
* Neal Miller and Hugh Nugent, Stalking Laws and Implementation Practices - A National Review for
Policymakers and Practitioners (Full Report), available at
Jiwww mi edu/ j iljfi him]
% Criminal Code Act 1899 5. 359C (4)
* Criminal Code Act 1899 5. 359B (c)
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by The Hon. K. T. Griffin in the second reading of the Criminal Law (Consolidation)
Stalking Amendment Bill>.

Proving intention is not necessarily difficnlt

The third reason is that, even if intention to harass is included as an element of the
offence, when coupled with other administrative measures, establishing the offence of
staking is not necessarily being made more difficult. In the LRC Stalking Report®®,
arguments for not including infention to harass an element of the proposed offence
exist because stalkers may claim that they have no intention of causing harm to their
victims?’. With respect, this does not provide a firm ground of not making such
intention an element of the proposed offence of harassment.

In every case which the offence requires a proof of specific intention, it is 2 common
defence put forward by the defendant that he/she did not have the requisite intention.
Unless the defendant admits what his/her state of mind was, proving mens rea usually
depends on inferring his/her state of mind. No doubt intention to harass is hard to
prove unless the defendant engages in conducts that are inherently oppressive,
however, just because it is difficult does not mean that one should go against the
doctrine of subjective liability, especially when criminal liability under the proposed
offence is largely based on how the state of mind of the victim is affected, which is
purely a subjective matter. Therefore, instead of twisting the entrenched concept in
criminal law by removing the requirement to prove intention to harass, the focus
should be on how to establish such intention by other administrative measures.

Conclusion
Tocom:lude,mordertoofferextenswepmtecﬁontovwhmsmsta]kmgcases,ltls
necessary to cast the offence in wide terms. Howewer, by requiring objective intention
to harass only as to the mental elements, the proposed offence will be too broad. To
limit its breadth, the objective ‘ought to know’ mens rea element should be
substituted by stalkers’ subjective culpable state of mind. Consequently, to establish
the proposed offence, the prosecution is required to prove that stalker knows, intends,
orisreckl&esastowhetherhisoourseofoondmtamoumstohamsmncntofanother.
ngarding recklessness, the formulation in Cunningham?® should be adopted as it
requires the defendant to have subjectively foresaw the risk of harassment but
nevertheless chooses to pursue the course of conduct®

% South Australia Criminal Law (Consolidation) Stalking Amendment Bill second reading, dated 16
February 1994 ‘Some who have commented on the original Bill have expressed concern about the
requirement of intention. The reasoning behind it is as follows. If one takes the view that harassment
and intimidation can take a variety of forms, one begins with the idea that the offence should cover as
great a variety of behaviowrs as possible. Indeed, one may describe the gap in the criminal law that the
offence is designed to fill as consisting of a course of behaviour which is, in isolation, quite normal and
innocent behaviour—such as writing a letter, walking down a street, driving a car and so on. If that is
s0, then the offence requires limitation. Otherwise, the net would catch behaviour beyond its justifiable
range—investigative journalists, residents picketing a demolition, private detectives investigating
WorkCover fraud, and the like.’
z‘S'I‘heLawRel"m'm Commission of Hong Kong, Report - Stalking October 2000 at p.120

7'p 26
2 R v Cunningham [1957] 2 OB 396
22 Michael Jackson, ‘Criminal Law In Hong Kong® (Hong Kong, Hong Kong University Press, 2003)
atp.141
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To address the difficulty of proving subjective intention, insights can be drawn from
South Australia where the police, upon receiving complaint of stalking, will approach
and wam the stalkers. If the behavior continues and the police receive another
complaint, the alleged stalker will be arrested -and charged. From the prosecution
perspective, a further occurrence of the behavior after such 2 waming can then be
presented to the court as intent or knowledge™. For those who are mentally ill,
provisions can be inserted so that when the courts are of the opinion that harassment
existed, but due to mental illness, the alleged stalker cannot form any subjective
intention, judges can make orders like restraining orders or even hospital orders as
they think fit.

Word count: 1778

3 Jayne Marshall, Stalking in South Australia — The Criminal Justice response Office of Crime
Statistics No.25 August 2001at p.3
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To stalking_consultation@cmab.gov.hk

. - CC
bee
29/03/2012 04:54  gybject On consultation on stalking 2012
Ougent [J Returnreceipt [ Sign {7 Encrypt

However the rules and regutations about stalking will be drafted, they shall not override press
freedom and civic right to truth. Joumnalists do not stalk simply for the sake of stalking or making
trouble for the targets. When they keep track of the activities of public figures or any other
persons who may be celebrities, it is often out of public interest. By doing so they can monitor if
those who are in power misbehave or do anything that may infringe public interest. That means,

" the right for journalists to perform their reporting and investigating duties sets the foundation for
press freedom and social justice and is insttumental in holding the Administration accountable.
Meanwhile, the Administration should explore ways to better protect individual rights to solitude
for example those of women suffering from domestic violence. This can be achieved by enacting
stalking laws or implementing administrative measures/restrictions with details subject to further
censultation.

By Chiu Kit Fun

To stalking_consultation@cmab.gov.hk
cc
bee

28/03/2012 16:20 gyhject On consuttation on stalking law
D urgeat [ Retum receipt [ Sign [ Encrypt

However the rules and regulations about stalking will be drafted, they shall not override press
freedom and civic right to truth. Journalists do not stalk simply for the sake of stalking or making
trouble for the targets. When they keep track of the activities of public figures or any other
persons who may be celebrities, it is often out of public interest. By doing so they can monitor if
those who are in power misbehave or do anything that may infringe public interest. That means,
the right for journalists to perform their reporting and investigating duties sets the foundation for
press freedom and social justice and is instrumental in holding the Administration accountable.
Meanwhile, the Administration should explore ways to better protect individual rights to solitude
for example those of women suffering from domestic violence. This can be

achieved by enacting stalking laws or implementing administrative measures/restrictions with
details subject to further consultation.

By Chiu Kit Fun

(The incoming address and the content of the above emails are the same. To. be treated as one submission)
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I To stalking_consultation@cmab.gov.hk
cC
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Dear Sir/Madam,

I have the following views on the "Consultation Paper on Stalking”™:
1. T support to legislate against stalking as this will deter the
stalker from harassing his victim while currently there is no
legislation to help the wvictim.

2. BSuggest stalking be made a criminal offence so that it will have
effect on the prevention of stalking. I support the offence be based
on the The LRC's recommendation.

3. Collective harassment and harassment to deter lawful activities
should be made offences.

4 ,8upport the penalty proposed.

5. Defences recommended by the LRC should be provided.

6. Support the proposal that the court be empowered to make a
restraining order to prohibit a person convicted of stalking from
doing anything that would cause alarm or distress to the victim.

7. Support the proposed civil remedies for victims.

Regards,

{signed)

(The sender requested anonymity)
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bee
28/03/2012 19:20  gybject Public Consultation on Stalking
' Ourgent T Retum receipt [ Sign O Encrypt

Dear Sir/ Madam,

I am writing in response to a consultation paper released in December 2011 on the need for
criminalization of stalking behaviour. I am a university student currently studying law at the
University of Hong Kong, and I would like to offer my opinion from a criminal law
perspective, particularly on the offence of harassment under point 2 of Chapter 5. 1 have
attached a research paper on the issue. I am of the view that the formulation adopted by the
Law Reform Commission is not sufficiently clear and would give rise to much ambiguity, and
also believe that there is no need for an additional offense of collective harassment. For
further details please refer to the attached file.

Yours faithfullv,
 (deleted)

Consultation.docx

(The sender requested anonymity)



The Constitutional and Mainland Affairs Bureau released a Consultation Paper on Stalking {the
Paper) in December 2011, proposing to criminalize behavior that may amount to harassment, and
invited public opinion on a number of issues. In this paper 1 would like to focus on the
government’s invitation on comments on point 2 in Chapter 5 regarding the definition of
harassment, and whether additional provision related to collective harassment should be included.
| will approach the recommendation from a criminal law perspective, considering whether the
proposed offense can meet the purpose of deterrence and punishment.  Given that the proposed
offense of harassment is largely based on the Protection from Harassment Act 1997 (PHA) in
England and Wales, a substantial portion-of my analysis will be based on the assumption that the

Hong Kong courts will follow the UK position in statutory interpretation.

1. Harassment
In essence the recommendation by the Law Reform Commission (LRC) quoted in the Paper consists
of three elements, namely (1) a course of conduct pursued, {2) which amounted to harassment of
others, and (3) which the defendant know or ought to know amounts to harassment of others. In
the UK Act, no further explanations were given about the nature of conduct concerned, except
under section 7{2} where reference were made with respect to the consequence of the conduct.

As lllustrated in a number of dedisions in England and indeed acknowledged in the LRC Report, the
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provision was intended to cover a wide range of activities', many of which are lawful conduct part
of our daily lives in itself. LRC attempted to justify the wide scope and not specifying a list of
prohibited harassment by claiming that this can prevent potential harassers from exploiting
loopholes in the legislation. The Paper also suggested that the word “harassment” is easily
understood by the ordinary public® and should be left to the jury to decide. | argue that the
ambiguous wording carries the risk of both overcriminalisation and undercriminalisation. indeed
harassing conducts often come in different forms, and it is impractical to draw an exhaustive list to

encompass all possible situations. Nevertheless such a formulation coatradicts the notion of “fair

warning’ and will have little deterrent effect.

One of the fundamental objectives of the criminal justicé’ slystem is to deter potential offenders. It
is commonly argued that the main justification for punishment is that it discourages future criminal
acts by instilling an understanding of the consequences?'. Accordingly the law must be sufficiently
certain so that individuals have fair warning that by their prospective actions they are in danger of
incurring a criminal sanction and can steer themselves from criminal liability, a principle which
coincides with the maxim nulfum crimen sine lege. This requirement for certainty is particularly

crucial in the context since acts constituting harassment, when viewed individually, are often

| Linds Hipgrave, Joyce Hipgrave v Samantha Jonas [2004] EWHC 2901 para 20
2 Consultation Psper on Stalking (December 2011)pp 21 para 3.8
3
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legitimate conduct acceptable as part of our daily lives rather than mala in se®. Accordingly the law
should provide citizens with additional guidance instead of leaving the matter to the jury box. In
such context, applying a broad formulation can easily deter people from activities that were not
intended to be prohibited, and would unduly restrict the rights of law-abiding citizens. It is highty

likely that the statutory offense will be challenged by constitutional review for lack of legal

certainty”.

On the other hand, the provisions may give rise to difficulties in law enforcement, allowing stalkers
who pose a real threat to their victims to escape from criminal liability. The court in Pratt v DPP
acknowledged the existence of borderline cases where “prosecuting authorities may have to
carefully judge whether the incidents fall within the ~category of mischief intended to be
addressed”, that is, that persons should not be put in a state of alarm or distress by repetitious
behavior, This “defect” in the offense is rather fatal to the purpose for criminalizing such behavior,
namely to protect the victim from the offender’s intrusion into their private lives. In other words,
the legislation ought to be formulated such that early intervention is possible and escalated

behavior that causes substantial distress or psychological harm to the victim can be prevented.”

1 R A Duff, “Rule-Vinlations and Wrongdoings™ , A P Simester, G E Sulliven, Criminal Law: Theory and Doctrine
(North America: Hart Publishing, 3rd Edition, 2007) p 52

5 In UK, the compatibility of the PHA with Art 10 and 11 of the Convention for the Protection of Human Rights and
Fundamental Freedoms were congidered in Thomas v News Groap Newspapers Ltd [2002] EMLE. 4 and EF Lilly &
Company Limited and Others v Stop Huntingdon Animal Crusliy and Others [2011] EWHC 3527 respectively

¢ Pratt v Director of Public Prosecitions [2001] EWHC Admin 483 para 12

7 M J Allen, “Look Whe's Stalking: Seeking a Solution to the Problem of Stalking” [1996] 4 Web JCLI
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The danger of leaving wide discretion to the police officer is that they may fail to recognize a

pattern of abuse and thus are unable to promptly intervene at an early stage to bring the offender

{0 justice.

Flexibility should not be excuse for not including in the offense a list of common stalking behaviour.
This is the approach followed in many other common law jurisdictions, for example in Australia®
and in New Zealand®. In particular | would like to draw your attention to the recent enactment in

Scotland.

The PHA 1997 merely created a civil course of action regarding ha;'assment in Scotland, and criminal
sanctions had been deait with by the common law oﬁt;nce of “breach of peace”. In 2010 the
scotland Parliament enacted the Criminal Justice and Licensing Act {Scotland) 2010 and introduced
the offense of stalking in s 39. While the structure of the legislation largely resembles the UK Act
in 1997, the 2010 Act included an list of conducts under subsection {6) which are targeted by the
Parliament while leaving the list open in subsection (6)(e} by including any other act that “a
reasonable person would expect would cause [the other] to suffer or alarm”. Adding similar

provisions while not limiting the scope will certainly help clarify this area of the law. The list can

8 Simﬂarpmﬁsbnsmnheﬁmdin.ﬁ:rmmple.CﬁminalCodeMlﬂBsCap 33A s 359B () in Queensland,
Crimina) Law Consolidation Act 1935 s 19AA (2) in South Australia, and Crimes Act 1958 s 21A (2) in Victoria
¢ Harasament Act 1997 5 4 {1
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function as a standard reference of the gravity of conducts that a reasonable person ought to
consider would cause alarm or di:".tress to others, so that ordinary citizens know the limits to their
liberties, and police officers can identify those stalking allegations that should be pursued by
prosecution and those that should not. The substantia) effect of this is evidenced by the fact that
400 alleged stalkers were prosecl:uted in Scotland in 2011, compared with 70 in the past decade

under the UK Act.””

2. Collective harassment
It was also suggested in the Paper that 2. separate provision be included in the anti-stalking
legislation to supplement the offense-creating provision so as to target situations where an
individual may be harassed by two or more people. J'The consultation paper mentioned the
possibility of charging the potential offenders under such circumstances as secondary parties, either
for aiding, abetting, counseling or procuring the commission of the offense pursuant to section 83
of the Criminal Procedure Ordinance; or as part of a joint enterprise. It was suggested, given that
prosecution may face difficulties in proving complicity in harassment, that it is necessary to include

an additional provision to address the issue.

w "Pgolice failingtomkeata]kingmmphintsserbnah,inqniryﬁnds’, The Guardian, 7 February 2012
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The paper referred to the subsection inserted into PHA by the Criminal Justice and Police Act 2001,
under which where A aids, abets, counsels or procures B’s conduct, for the purpose of PHA, the
conduct of B will be deemed to be A’s as well; and the relevant state of mind will be assessed at the
time of the aiding, abetting, counseling or procuring. It is worth noting that, although enacted a
decade ago, the deeming provision was rarely directly applied in courts. Participation liability in
civil claims where the perpetrators invoive the employees of a company™ are dealt with by court

interpretation.n

There are tort claims involving a large group of protestors where the court ruled
in favour of the daimant even though they were unable to identify the actual perpetrator in each
instance™, but it is unlikely that the re,alsonil"'lg will be applied in u’i@inal cases, bearing in mind the
higher standard of proof required. By considering a further basi; for liability not considered in the
consultation paper, | argue that such deeming provisions’é:"e unnecessary in preventing the mischief

aimed at. Alternatively, | argue that if the provision is to be included, a higher threshold of mens

rea should be required.

Where the group harassment involves a company, the company may be held vicariously liable for
the conduct of its employees. As a general rule, in order for corporate liability to be established, it

must be shown that the person carrying out the actus reus elements was in control of the

1 Archhold 2012 Chapter 19 Section X
v Majrowski v Guy’s end St Thomas's NHS Trust [2007] 1 AC 224 para 19
1 Haptingdon Life Sciences v Cartin and Others [1998] ENV LE D9
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company™, or in other words, he must be regarded as the corporation’s ‘brains™®®. Jacob U in
Ferguson v British Gas Trading (td™, however, expressed the view that the guestion of corporate
fiability is a matter of construction’’. It was said that “as a matter of construction it seems 2
company must be taken to have knowledge of material within the knowledge of its employees, even
if top management know nothing of the particular case”® The case concerns harassment by
computer-generated bills and letters, but the same reasoning can be equally applied to other

conduct amounting to harassment.

Debt-collection activities and other similar conducts are often carried out by the employees of the
company, and in the context of such category of harassment, wﬁa;c the offense should achieve to
discourage should be the decision to use, or approval of the use of overt acts. The punishment
should be directed to the company itself rather than to its employees, who may be nothing more
than agents of the legal entity. 1tis indeed difficult to see why the latter should be subjected to
condemnation by law. By applying the same principles regarding corporate liability, the Hong
Kong courts can grant injunctive relief against the corporation to the victims and serve the above

purpose. In terms of the specific deterrent effect on the real culprit, this approach is more

4 Thseo Supermarkets Ltd. V Natiras 119721 AC 153 as applied in Lee Thatpin [1984] Cr App No. 315 of 1985
5 Michael Jackson, Criminal Law in Hong Kong (Hong Kong: Hong Kong University Preas, 2003), p.398

15 [2010] 1 WLR 785

17 Thid, para 35

# Thid, para 42
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preferable than prosecution by-the general rules of complicity, for in the latter, it can simply be
arranged that another employee continue the harassing conduct. Criminal sanctions against a
corporate body would have far more significant implications that would offer more protection to

the victims from repeated corporate offenders.

On the second issue, in the event that an additional provision regarding collective harassment is
included, the scope of application should be restricted to cases where specific intent, or at least
“wilful blindness’, can be established. The reasons for excluding liability based on imputed, or
constructive knowledge is that, for the purpose "of group harassment, the issue of delusional
erotomanics” is largely irrelevant.  The rationale for including ;n objective mens rea element in
the main offense is target stalkers or perpetrators who" e}ither had a former intimate relationship

with the victim®, or act out of “love” for the victim®, and it is rather rare that such conducts be

pursued in the form of groups.

3. Condusion
Returning to the recommendation in the consultation paper, after considering the relevant

principles in criminal law, | am of the opinion that:

# The Law Reform Commission of Hong Kong, Reform op Stalking (October 2000} p 121 para 6.60
2 Thid p 10— 11 para 1.27
21 Jbid p 10 para 1.25 - 26
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a. a list of specific conducts without prejudice to the generality of the scope of the clause
should be inciuded as guidelines to citizens and law enforcement officers; and

b. itis unnecessary to include a separate provision to deal with collective harassment.
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Safegunard for the Media — Is There Enough Protection for Press Freedom?

Introdaction

In December 2011, the HK government issued a new Consultation Paper to invite
comments on criminal legislation on stalking.! One of the major controversies is on
whether a separate defence for news-gathering activities should be introduced. The
HKJA holds the view that the defence is necessary,’ while the Law Reform
Commission suggests that a general defence of “reasonable in the particular
circumstances” provides sufficient safeguard to freedom of press.® In this submission,
I would analyse the desirability of the current proposed defences in the perspective of
criminal law.

In particular, I suggest:

Y] introducing a public interest defence to supplement the “reasonable in the
particular circumstances” defence; and

(i) providing a statutory “body of opinion™ criterion on how the reasonableness
test should be applied in news-gathering activities.

Pablic Interest Defence

The LRC’s reasoning in the rejection of public mterest defence is found in the 2000
Report on Stalking Legislation.* It reads:

“Since the public interest in a matter pursued by journalists would be taken into
account by the courts if the defence of reasonable pursuit were adopted, we conclude
that it is wrmecessary to provide for the defence of public interest in the legislation. “3

With respect, this argument is fallacious. The statement would only be valid if the
defence of reasonable pursuit entails public interest defence. Nonetheless, the LRC in
previous paragraphs in the same report conceded that the notion of public interest is
“both narrower and wider” than the defence of reasonable pursuit.® One example to
illustrate the wider nature of public interest defence is that a journalist may commit
the offence of harassment by unreasonable pursuit in the circumstances, yet on an

' Consultation Paper on Stalking, December 2011

2 HKJA Submission to CMAB on Government Consultation Paper on Stalking, March 2012
*> Consuliation Paper on Stalking, December 2011, para 3.48

“ The Law Reform Commission of Hong Kong Report -Stalking, Ociober 2000

* Ibid, para 7.38

® Ibid, para 7.36 and 7.37
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issue which is of public interest. In this situation, the journalist can escape liability
only by the public interest defence, but not the defence of reasonable pursuit.” Why
should a joumalist be convicted in this situation? Neither the 2000 Report nor the
2011 Consultation Paper justifies it.

The LRC framework for stalking legislation is largely based on the Protection from
Harassment Act 1997 of the UK. In fact, there have been concems on the

insufficiency of the defence of reasonable pursuit in protecting freedom of press in the
UK.® Lawson-Crutienden and Addison commented that journalists can easily be
charged with criminal harassment under the Act, even if the accused finally gets
acquitted by relying on the reasonable pursuit defence, given the broad nature of the
defence’ Similar comments bave been made by HKJA. They pointed out public
figures may abuse the Ordinance to initiate interception of news-gathering activity by
the police, without the case eventually being brought to court.'® Therefore, 1 am
proposing a public interest defence as supplement, thereby increasing the scope of
defenceanddccreesingtheﬁkelihoodtheoffenoebeingabused.lnfact,the
undesirability of the legislation has also been admitted in judicial judgments. In
Huntingdon Life Sciences Ltd v Curtin,!! it was suggested by Eady J that:

“It (Protection from Harassment Act) was clearly not intended by Parliament fo be
used to clamp down on the discussion of matters of publfc interest... ... the courts will
resist any such wide interpretation as and when the occasion arises, but it is
urfortunate that the terms in which the provisiops are couched should be thought to

sanction any such restrictions. »12

Although the comment is more particularly directed towards publication of news and
demonstrations, it clearly shows there is judicial acknowledgment that wordings in the
Act have a mismatch with legisiative intent. Eady J opines that public interest should
be given the highest priority in order to protect freedom of press and speech.”

Critics to my proposition may argue that the court have already addressed the
concerns of Fady J's in their approach of construing the defence of reasonable

T hid -
'uwmmCmmmmLImMAmmmy&,MWMMngmbmﬂwﬁmummﬁmummnmmumn
9199’?,(1..011(}1111: Blackstore Press, 1997), para 2.14, p. 18

Thid.
10 HKJA Submission to CMAB on Government Consultation Paper on Stalking, March 2012, para 3
"fhmmmbnﬁﬁSdmmmLMv(hmhU%ﬂrﬂkﬁﬂi&wdmlhmwmAmemmraﬁywhr
any other name, EHRLR 73, at 82
2 Thid.
2 Tbid.
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pursuit.'* In Thomas v News Group Newspapers Ltd"® Lord Phallips M.R. explicitly
recognized the importance of freedom of press when interpreting the defence.
"Nonetheless, this still fails to address the problem that there can be situations that
the matter is of public interest while the pursuit of news-gathering can be ruled to be
unreasonable. In addition, it is not alien that some common law jurisdictions have
adopted public interest defence on stalking law. In Queensland of Australia, Chapter
33A of the Criminal Code expressly laid down that (¢} acts done ... for issues carried
on in the public interest and (d) reasonable conduct engaged in by a person for the
person’s lawful trade business or occupation are excluded for the purpose of unlawful
stalking.'” This piece of legislation has multiple implications. First, it shows there are
common law jurisdictions which adopt the public interest defence. Second, the public
interest defence and the reasonable pursuit defence have their respective individual
value, echoing ERC’s concession that the latter is both wider and narrower than the
former defence.'® Third, as an amendment to the Queensland stalking legislation was
passed only in 1999, it has taken into account the implications of the UK Protection
from Harassment Act, and is possibly more compatible fo cumrent social
circumstances.”’ Tt is also noteworthy that the reasonable pursuit was a new defence
introduced by the amendment bill in 1999, meaning that the legislature deemed it
necessary to keep the old publié interest defence despite the introduction of the
defence of reasonable pursuit’® Moreover, the legislaﬁvé debate on the Protection
from Harassment Act 1997 in the UK has put journalists, debt collectors, sales
persons, etc. in the same category of potential subjects under the Act.?! My
submission is that the case of journalisis at least warrant a separate discussion as it
involves an additional constitutional element of freedom of speech/press. As the LRC
model is largely based on the UK Act, the same problems will be accrued to the HK
version

The law on stalking in the United States also has its referential value. California is the

M Consultation Paper on Stalking, December 2011, para 3.39. It was suggested that the coerts should
teke into account the rights and freedoms provided in the International Covenant on Civil and Political
Rights when determining whether the pursiit in question was reasonable.
15 Thomas v News Group Newspapers Ltd [2002] EM.LR. 4
' Ibid., para 32
17 Criminal Code of Queensland, Chapter 33A — Unlawful Stalking, section 359D
'* The Law Reform Commission of Hong Kong Report -Stalking, October 2000, para 7.36 and 7.37
' The amendment was introduced by the Criminal Code (Stalking) Amendment Act 1999, Act No. 18
of 1999
® jhid. See also the parliamentary debate of Queensland Parliament on 13 April 1999, p 986-987
hitp://www.parliament qld_gov.an/documents/Hansard/1999/9904 1 3ha. pdffixmi=http://www.parliament
?ld.gov aw/internetsearch/isysquery/f98caab2-440f-470e-bb69-53261be68595/1 /hilite/

See UK Hansard, 17 December 1996, Column 784
htip://www.publications.parliament.uk/pa/cm1 99697/cmhansrd/v0o961217/debtext/61217-12.htm
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first State in the US which passed its anti-stalking legislation.? According its Penal
Code 646.9, “constitutionally protected activities” are specifically exempted from the
operation of anti-stalking legislation.> Such activities refer to acts related to the
exercise of freedom of press. My proposal of public interest defence is less aggressive
than this blanket defence approach, and is more desirable in balancing freedom of
press and rights of individuals who are subject to news-gathering activities.

Hence, I submit that there is a need to introduce public interest defence.
The public interest defence shall be drafied as:

News-gathering activities should be exempt from liability provided that:
(a) the pursuit is conducted by the siaff of a News Organisation; and
(b) the information gathered is related to public interests. 2

For the purpose of this Ordinance, News Organisation refers to an organization
whose business, or part of whose business, consists of a news activity. %

Reasonableness under the Defence of Reasonable Pursuit

The Legal Aid Department has once suggested mpmmé the clarity of the reasonable
pursuit defence by introducing guidelines to the test of reasonableness.” Its
suggestion of the guidance of “acting reasonably.ijf the course of his profession, trade,
business or other lawful activity” had been rejected by the LRC on the basis that code
of practice merely lays down general practice and fails to take into account the “in the
circumstances” requirement.’ In my opinion, LRC is comect only if the code of
practice is the sole evidence of what practice of the profession is. The truth is quite
the contrary. While the code of practice is general in nature, the testimony of a

2 Cavanagh, S., Teasley, D. and Knowles, G, Stalking: Recent Developments in Wang, L. G., Stalking
and Domestic Violence, (New York: Novinka Books, 2004), p. 11

B gee California Penal Code 646.9 (f) and (g). These two sections exclude constitutionally protected
activities such as those related to freedom of press from the definitions of “course of conduct” and
“credible threat”, which were two clements essential for the offence of harassment under California
Penal Code

% This draft is modified from the proposal by Professor Kenneth W Y Leung of the Chinese University
ofHongKonginTheIawRefomCoionofHongKongRspoﬂ-SmIkhg,OﬁobaZﬂﬂO,pm
7.32. Professor’s model was criticized for the uncertainty and undesirability for defining a “bona fide”
news organization. The requirement of the news organization being “bona fide™ is hence removed in
ny proposal.

25 This definition of news organization is borrowed from s61 (1) of the Personal Data (Privacy)
Ordinance, Cap. 486 )

2 The Law Reform Commission of Hong Kong Report ~Stalking, October 2000, para 7.40

7 Ibid, para 7.41 and 7.42
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responsible body of opinion is dynamic and can take into account the relevant
“circumstances”. It is advisable for the proposed legislation framework to compel the
court to consider the opinion of Journalists Association or other journalist bodies to
determine whether the accused journalist was “acting reasonably in the
circumstances”. One example can be drawn from the famous “Bolam” test in medical
negligence cases in establishing the reasonable standard of duty which a medical
practitioner owes to the patient.”® The only obstacle in adopting that legal principle in
the context of stalking is that the “Bolam” originates in the civil law litigations.
However, I respectfully disagree because the “Bolam” test has been adopted in such
leading criminal cases as R v Arthu”® or diredale NHS Trust v Bland® to determine
the criminal liability of a medical practitioner. Although the use of “Bolam™ test in
medical cases does not automatically warrant the extension of the principle fo
news-gathering activities regarding stalking law, there is equally no powerful
argument for not adopting this course.

Critics may argue the accused journalist can still adduce similar evidence in the form
of expert testimony even if the statutory framework does not specifically provide the
relevance of it to the test of reasonableness,’’ T respectfully disagree. First, although
the experience of the Protection from Harassment Act 1997 in the UK in Thomas v
News Group Newspapers Lid suggests the court will take into account freedom of
press when deciding whether the pursuit is reasonable, there was no reference to
whether the court will consider the opinion of g responsible body of journalist.”?
Second, even if the court has implicitly considered the relevance of the opinion, the
weight of the opinion would only be guaranteed if it is confirmed by a statutory
provision. It is believed freedom of press can only be properly protected by adopting
these suggestions.

The relevant defence shall be drafted as:

* The Bolam test was formulated in the case of Bolam v Friern Hospital Management Committee
[1957] 2 All ER 118. McNair J ruled that “Jf that statement of the truz test is qualified by the words “in
the circumstances”, counsel for the plaintiff would not seek to say that that expression of opinion does
not accord with English Law. It is just a question of expression. 1 myself would prefer to put it this way:
A doctor is not guilty of negligence if he has acted in accordance with a practice accepted as proper by
a responsible body of medical men skilled in that particulor art. 1 do not think there is much difference
in sense”

® R v Arthur (1981) 12 BMLR 1. In this case, the doctor was acquitted of attempted murder. One of
the reasons is that the doctor’s action was supporied by a body of medical opinion.

% Airedale NHS Trust v Bland [1993] 1 All ER 821. In this case regarding euthanasia, the cotnt also
applied the Bolam test as an aid to assess the doctor’s crimimal liability in discontinuing the life of a
L'Hmﬁgmk@wmmmﬂwﬂBDAdtﬁmMﬂPmummeOMEmmaCmmnl

* Thomas v News Group Newspapers Ltd [2002) EM.LR. 4
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It shall be a defence to any action of harassment to show that the pursuit of the course
of conduct was reasonable in the particular circumstances.

When determining whether the pursuit of the course of conduct by a News
Organisation was reasonable, courts shall consider the opinion of a responsible body
of journalists.

For the purpose of this section, responsible body of journalist refers to
1. Hong Kong Journalists Association
2. Any other journalist body which the court thinks fit.

Conclusion
Alternatives News-gathering | News-gathering activities
activities with with unreasonable
reasonable pursuit | pursuit on matters
regarding public interest
i LRC Framework Protected Not Protected
2 LRC Framework + | Protected Protected
Public Interest
Defence
3 LRC Framework Protected with Protected
with Bolam + Public | Greater Certainty
Interest Defence -

My proposal and the advantages of it can be best summarized by the above table.
With the current proposed framework of the LRC, there is inadequate protection for
news-gathering activities on matters regarding public interest With the public interest
defence introduced, press freedom can be better guaranteed, without defeating the
purpose of the stalking legislation. Moreover, it is submitted that the LRC proposed
reasonable pursuit defence requires a balancing exercise which may lead to legal
uncertainty, With the Bolam principles introduced, the integrity of the media can be
better protected. Therefore, I submit that alternative 3 is the best draft legislation.
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Dear Sir,

I am writing to express my comment on an anti- stalking law. I am a HK resident and I have

bought a flat five year ago, after moving-in, i found that the previous owner has owed

some finance companies a lot of money, but these finance companies are non-stopping

annoying me unttl now, they made phone call (I don't know why they have my numbers) ,

they came to my flat many times to look for the previous flat owner, but in fact, i do not know

the previous flat owner. they make me and my family members crazy and can't sleep very
. well as 1 am under pressure. We really do not know what can we do.

I hope this law can help us and my family members.

Regards,
Dickie
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To: Team 4, Constitutional and Mainland Affairs Bureau
12/F, West Wing
Central Govermment Offices
2 Tim Mei Avenue .

Tamar, Hong Kong

Re: Consuitation Paper on Stalking

We refer to the captioned consultation paper released in December 2011. From
banking perspective, we woulkd like to provide the following commenits:

The paramount concem of the Bank is that the proposed legislation may hinder
the legitimate debt collection activities taken by the Bank itself or by its appointed

agencies.
What constitutes harassment?

In most cases, upon the account is fallen into past-due or overimit, our
collectors are required to perform phone dunning to the customers. Telephone.
calls will be made 1o all available contact phone numbers in order to reach the
debtors/customers. Sometimes, we will leave messages to the custorner's family
membaer/colleagues to ask the debtors/customer fo calt back if he/she cannot be
reached over phone, however, if there is more than 1 call & customer feels that it
is disturbing, this may possibly fall within the ambit of harassment as it may
cause the viclim “alam"® o+ “distress” which will amount to criminal offences.
Ancther usual case is the sending out of repayment reminders, which may have
the same consequence notwithstanding that the bank is just taking legitimate
actions to recover the debt

Defence

We recommend that a specific defence should be made available to
Banks/Financial Institutions/Collection Agencies to cover the above actions.

Pah Sing Bank, Lirmnited
29™ March 2012
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