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‘. www.civic-exchange.org . . .

v Civic Exchénge o

. Room 701, Hoseinee House A
S | 69 Wyndham Street Central, Hong Kong o
BRR : Tel (852) 2893_02_13 Fax: (852) 3105 9_713 o



Civic Exchange is a non-profit organisation that help‘s tozimpr’ové: 'poli'cy éa_nd decision-making - - -
through research and analysis. ‘The views expressed in this report are those of the author

and do not necessarily repreéent the opinions of Civic Exchange. =



. Pre'face:

This represents the latest paper in ClVlC Exchanges research series on Functional
ConstltuenCIes : e :

o Havmg spent several years examlnlng every aspect of the Functlonal Constltuency.‘ o

- Election System, as well as how the Functional Constituencies work in practice in the RS

- Legislative Council, we have come to the view that the system has significant™ .~ .
* problems. If the system cannot be replaced by a fully democratic system based on . -
o umversal and equal suffrage it wrll need to be overhauled nevertheless L

Desprte Hong Kong peoples desrre for democratlc reform lt is also clear that the’-’;

Central Authorities in Beijing are not yet comfortable with a corner of China practlsmg-;

T universal suffrage. The Hong Kong administration’s proposed reform package. put -
~ forward in 2005 included the retention of Functional Constituencies in its current form - .o 0
~ - without reform. Our concern is that to retain Functional Constituencies as they are will .

- likely relnforce public suspicions that the current polltlcal system unfalrly favours ', ;
‘ certaln groups partlcularly busmess lnterests D U 3

. Blcamerallsm has been proposed as a possrble solutlon We belleve thls concept has'. o

~not been fully explored because the Hong Kong administration has not been totally - )

open with the public about why it is seen by both Hong Kong officials and the Central -

~ Authorities as a way fonNard Only if this admission is made can Hong Kong then look S o
. at how to revamp the Functlonal Constttuencres and thelr electlons ’ '

- We hope thls paper wrll brlng a degree of clarlty to the subject SO that Hong Kong can PRSI

‘ » focus attentlon on movmg the constltutlonal development debate forward

‘,We are grateful to the many scholars and lnssghtful |nd|v1duals who have worked on.

~Functional Constituencies research and have shared their ideas with us. We are

- grateful to Yan-yan Ylp for coordinating this series of research Pauline Poon for =~
* translating this paper, and Ken Li for designing the cover. Most of all we need to

'thank Peter and Nancy Thompson for fundmg this lmportant research

| vChnstlne Loh -
~ Chief Executlve Offlcer 1 :
-20 November 2006 -
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A New Chance for Political Reform in Hong Kong: One Legislature, Two Chambers?

Will the concept of bicameralism disappear from Hong Kong’s political agenda, unnoticed
and unmourned? Most political commentators have looked on the concept as yet another
device for postponing universal suffrage. Officials have never explained why they bothered
to give it serious attention. Nevertheless, bicameralism may still make an, important
' contrlbutlon to solvmg the deadlock over constltutlonal reform

: Adlstant goal _ ' - : ‘
. The political dilemma for the Hong Kong Specnal Admlmstratlve Reglon Government-‘ :

o (HKSARG) is how to explain to the community that total universal suffrage remains a distant - -
goal because Beijing is. not yet sufficiently- comfortable with it. Therefore, Hong Kongs L
political arrangements will continue to retain for some time to come key elements which.are =
- plainly undemocratic. The HKSARG then needs to persuade the people of Hong Kong that - - -
this constraint does not rule out progress towards a more ‘meaningful level of democracy. It =
needs to be open with the fact that, to meet Beijing’s concerns, progress would needtoallow = .. . -
for - arrangements that  bring - into the legislative’: process . individuals - with personal . . .~ ..°

o qualifications and whose careers do not depend on loyalty to a political party. If the HKSARG - -

~ were sufficiently skillful, it should be able to lllustrate that even Western democracxes do not " Sl

belleve that majontles should rule unchecked

As such the HKSARGs challenge is to flnd an acceptable formula Wthh wnll combme oo
universal suffrage with continued representat|on of minority and even special interests. This -~

- problem has been overcome in many countries through a two-tier legislature, with a second' _
" chamber in which members may be directly or indirectly elected, or even appointed, and
~ ‘whose role is less ‘political’ than in the chamber whose representatlves are all elected

'through unlversal suffrage o . : : :

: U‘As this paper W|ll show both the HKSARG and the Central People S Government (CF’G)M_'
- have looked on bicameralism as a useful option in moving forward towards the universal -

 suffrage pledged by the Basic Law. This p033|b|llty seems to have suffered a considerable. -~
~ setback in recent weeks when officials realised how little interest they could arouse in:

* bicameralism even among a carefully selected group of discussants. The HKSARG has not "~ .-
" abandoned bicameralism, nevertheless This optlon apparently, is too valuable for the - -

HKSARG to willingly discard.” _ v
“This paper will examine why both the CPG and the HKSARG regard this option Wlth such =

-~ favour, It will review the attitudes of the CPG and HKSARG towards political reform and the - -
potential contribution of bicameralism. It will discuss Hong Kong's reservations about the = -~

' concept. The paper 'will identify its possible contribution to solving the current impasse over *

- - political reform. It will dlSCUSS whether lt would help or hlnder the effective admlmstratlon of

HongKong o ;

i Functlonal problems s : . v ' S
In the search for an acceptable formula for future polltlcal reform the blggest problem is the o

- future of the Functional Constituencies. How can there be a legislature elected through - R
: umversal suffrage while retaining indirectly-elected Functional Constituencies? This issue

" has become the principal obstacle to significant political reform in the immediate future. ’

. " Note the careful wordlng of Stephen Lam Secretary for Constltutlonal Affairs: ‘As to whether we

should suspend for the time being further discussions about a potential bicameral system for returnlng R

~ the LegCo .. (emphasxs added), Government Information Services, 6 November 2006
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Proposals for Hong Kong to establish a bicameral legislature are linked directly to a solution
for this dllemma : :

The CPG is commltted under the Basic Law to the pnnctple of universal suffrage In Apnl ,'
2004, . however, the CPG decreed that Hong Kong should preserve the -Functional

. Constrtuencres established under British rule, in the belief that any rapid progress towards =

. Western- style democracy would imperil the capltallst economy and undermme polltlcal’ )
harmony : : o : :

- Up until this lnterve'ntlon by the CPG, Hong Kong people had believed that Hong Kong would.
choose its Chief Executive and its leglslators by universal suffrage, just as other advanced -

_socretles in the modern world do. The elrmlnatlon of Functlonal Constltuenmes was’ seen as
g an lnevxtable part of thls process Co : : -

| Both the CPG and the HKSARG have suggested that the lntroductron of blcamerallsm could' V

* resolve the conflict between CPG policy and Hong Kong expectations. If the leglslature were |

divided into two chambers, the representatives, of the Functional Constituencies could be

* retained in an ‘upper house’, as other jurisdictions have done, with membership of the other - -

. chamber reserved exclusrvely for drrectly—elected members of the community as a whole

’Of'flcral pollc1es : - ‘ : S a
" The possible role of ‘a blcameral system in resolvrng Hong Kongs constrtutlonal‘
‘contradictions emerged very shortly after the Standing Committee of National - People's

i Congress in 2004 prohibited the introduction of universal suffrage for elections in 2007 and

"2008 A ‘senior Mainland official stated that Functlonal Constrtuencres were essentral to the

o survrval of caprtallsm in Hong Kong

Rashly abollshrng the functlonal constltuency electoral system in the-
. absence of a bicameral system or political parties that can adequately
~ represent them will surely fail to realise the principle of balanced
- participation or reflect the mterests opinions and demands of this groupf
of people [/e busrnessmen] on Wthh capltallsm depends (emphasrs .
f'added) ' -

o The lmpllcatlon of thls authorltatrve declaratlon was that they could be abohshed if Hong -
Kong added a second chamber to the leglslature in Wthh busrness and professronal o

' mterests could be represented

| However the CPG has made no further pUbllC statements to encourage such a development.
~ Occasional media reports claim that China’s leaders continue to regard a second chamber

as an important option.* But public pronouncements have become very cautious. Thus, ata = . |

major seminar on constrtutlonal development convened in Shenzhen in December 2005 thrs '

2 Rafael Hui, Chief Secretary, declared "Once umversal suffrage was in place exrstrng functlonal o

- -constituencies — set up to balance the interests in the community ‘— must change. It would be =~ '

*unrealistic to think though that the interests behind them would disappear from the political landscape.

The same has happened in countries and regions that have a blcameral system though therr desrgns o

are different’, China Daily, 23 November 2005.

® Qiao Xiaoyang, Deputy Secretary-General of the Standing Commlttee of the National People's
Congress Standing Committee, 'Stnvmg in a pragmatic spirit to find the right path to polrtlcal
development South China Morning Post, 29 April 2004. -

4 A recent example claimed that President Hu Jintao was likely to refer to blcamerallsm dunng the
celebrations to mark the tenth anniversary of China’s resumption of sovereignty, South China Mornmg
Post, 17 October 2006.
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same official allowed hlmself to be quoted on the prospects of introducing bicameralism in
very non-committal terms. He confined himself to commentmg that the Basic Law would .
need to be amended to accommodate such an arrangement.’

lmtlatlves to keep this optlon alive were left to the HKSARG In October 2005 it decrded to

use its Commission for Strategic Development as a specialised forum for the discussion of
- future constitutional development. The - Constitutional Affairs Bureau (CAB) presented a

‘package that sought to identify the principal issues that would have to be tackled.

~ Significantly, over two-thirds of the documentation was devoted to a review of bicameralism . |

and how it operates overseas Yet, when the Commlssrons Committee on Governance .
and Political Development organlsed a workshop in November 2006 ‘which revrewed-

. } blcamerallsm partICIpants showed Ilttle enthusrasm for the concept

S ThlS outcome was no surpnse The HKSARG was bound to face serlous obstacles in : S

. promotlng thls solutlon R

- o A srmllar proposal was floated durlng the draftmg of the Basrc Law but rejected in favour‘ .

' of the present arrangements

e There is vrrtually no support thhrn Hong Kong for the proposal Sir Davrd Akers—Jones R
- and the Business and Professionals Federation have been lone — -and largely unheeded -
. vorces in drawmg publlc attentron to the case for blcamerallsm S '

e The proposal would requnre an amendment to the Basrc Law and the HKSARG by ltself - ' :

lS unable to guarantee that the CPG would be in favour of such an amendment

- But possrbly the blggest drawback to the blcameral concept was the strategy adopted by the_f

- HKSARG. It tned to keep bicameralism on the agenda for discussion while being careful to -

~avoid- maklng a formal commitment to the concept because of the obvious  political risks .-
involved. Yet, even after the disappointing response to the November workshop, offlctals stlll
- trled to postpone a flnal rejectlon of this solutlon s ' : : iy '

. Legacy of the past . - IR ' B
The CAB paper appeared to have been lntended to encourage serious study of a blcameral "

system. It probably had a further objectrve to define the limits within which Hong Kong would

" be permltted to exercuse a degree of autonomy in dec1d1ng on polltlcal reform measures S

" The paper made full reference to Articles 45 and 68 of the Basrc Law pledgmg progress

'towards unlversal suffrage Before the CPGs lnterventlon in 2004 these prowsrons had‘-'-fj

*China Dally, 3 December 2005 ' ' ‘ ' o
.~ Commission on Strateglc Development Commlttee on Govemance and Polltlcal Development A
Preliminary Study on the Models to bé Adopted for Selecting the Chief Executive and for Forming the

- Legislative Council when Universal Suffrage is Attained and Related /ssues Constrtutlonal Affalrs

Bureau, LC Paper No. CB(2)519/05-06(02), November 2005.. S
. "The Committee on Governance and Political Development orgamsed a workshop on leglslatlve

~ “election on 6 November 2006. . In a post-workshop press briefing, Stephen Lam, Secretary for .
Constitutional Affarrs said that several members attending the workshop expressed reservations =~ -
- about the idea of adopting bicameralism in Hong Kong See Tonny Chan ‘ControverSIal bicameral -
: Elan faces ax’, The Standard, 7 November 2008. :

- Stephen Lam Secretary for Constltutlonal Affairs, Government Informat/on Serwces 6 November
‘ 2006 : :
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| been lnterpreted almost unlversally within Hong Kong as enabllng clauses Wthh would'
allow the replacement of indirect elections by universal suffrage o

The CAB paper also crted very fully the 1990 ‘Explanatlon to the Natlonal Peoples .
- Congress delivered by Ji Pengfei, Director of the Hong Kong Macao Affalrs Offlce and -
former Deputy Premler and Mlnlster of Forelgn Affa|rs : .

v Jl 8 statement contalned two assertlons that have been lnterpreted subsequently by the CPG :
. as ‘llmrtmg clauses’ on Hong Kong s constitutional development These clauses are:. '

e ] ‘;_.f consrderatlon must be glven to the mterests of the dlfferent sectors of somety and the -

, structure must facrlltate the development of the capltallst economy and
o _-" the part of the exrstlng polltlcal structure proven to be effectlve would be malntalned’

"The lmportance of these ‘lrmltlng clauses’ was not apprecrated in Hong Kong

‘." ,lt was assumed that the clear wordlng of the Basic Law would prevall rather than an 'I

 official ‘statement from the Hong Kong lVlacao Affalrs Offlce even when made by a.
dlgmtary of J| s rank.'® :

o Even dlstlngwshed Mainland Junsts had not treated the ‘Explanatlon as the decnswe,
’ authorlty in dectdmg the scope of post—2007 polltlcal reforms

e ° _j_The CPG |tself had declared before 1997 ‘Wlth regard to election of al members of the i
. Legislative Council of the Hong Kong SAR by universal suffrage after 2007...it is a-

question to be deCIded_ by the Hong Kong SAR and lt needs no guarantee by the g

'Chmese Government’

A second CAB paper spelled out how the ‘Explanatlon applled to Hong Kong 15 years after -
Ji had delivered it. " The papers main argument was that Hong Kong was stlll heaV|ly'

L lnfluenced byits hlstory

As can be seen from the hlstory of Hong Kong s economic development O
' economic prosperity is largely dependent on the joint efforts of the -~
* industrial .and business sectors, the. middle class, professionals, the .~ -
' Worklng class, and other ‘sectors of society. Therefore, ‘this’ prnncuple--
- concerns how to meet the interests of different sectors in a proper way,

with the aim of preservmg prosperity and stablllty’ "o

_ _9 See Appendlx for the relevant extracts from the CAB paper deallng W|th both the Basrc Law and Ji ‘. .

) Pengfel s ‘Explanation’. :
"® Mainland jurists msrsted that the nght to mterpret the Baslc Law belonged exclusrvely to the o
National People’s Congress Standtng Commlttee rather than to any lndlwdual ofﬂmal New Chlna Rt

o News Agency, 6 February 1999,

" See, in particular, Xiao Weiyun, One Country, Two Systems An Account of the Draftmg of the Hong
Kong Basic Law (Beijing: Peking University Press, 2001), pp. 276-7, 280-1, 316-7, 324-5. S

2 Ministry of Foreign Affairs, Facts about a Few Important Aspécts of Sino-British Talks on 1994/95 -
Electoral Arrangements in Hong Kong (Hong Kong: Joint Publishing (H.K.) Co., Ltd., 1994), p. 34.

® Commission on Strategic Development, Committee on Governance and Polltlcal Development An
Overview of the Political Structure of the Hong Kong Special Administrative Region, Constttutlonal
Affalrs Branch, LC Paper No. CB(2)519/05- 06(01) November 2005. -

“ibid., p. 4. )
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For this reason, it was argued, Functronal Constituencies must be retained. Yet, the CAB
analysis recognised that there was an inherent conflict between retention of the Functronal

.- Constituencies and the achievement of universal suffrage.” The paper implied that the
_solution was to be found through the adoption of a bicameral system ‘upon attalmng the = .

ultrmate aim of the election of all members of LegCo by universal suffrage’.”

Executlve V|ews o

These CAB documents represent much more than academlc dlscussmn papers de3|gned to ’

~provoke a debate of political reform in the abstract. The Chref Executrve Donald Tsang, has:.-_
- personally endorsed the need to take blcamerallsm senously ~

--ln a maJor publrc presentatron he summarrsed the practrcal drfﬂcultres hrs admrnlstratron |

_ faces ‘in seeking to implement the clear provisions of the Basic Law and the reservations - o
about’ polrtrcal reform enuncrated by. J| in- 1990 and whrch contrnue to mfluence CPG.'_ L

_ attrtudes towards Hong Kong

We have also rnhented a structure that mcorporates people elected in
* - geographical * constituencies,” . and those = elected in functional
“constituencies representlng important sectors such as the labour unions,
~ chambers - of commerce, - health services, social - welfare, industry, -
«manufactunng, frnancral services and even rural communltles These ..
functional constituencies represent powerful interests in the community, -
and are: entrenched in our polrtrcal system. They cannot easrly be
expunged or cancelled at wrll : : :

_ For the Chlef Executlve electlon |t is’ falrly clear What we ‘mean by o

: "unlversal suffrage - that is, every voter having a chance to elect the .. =
leader of the Hong Kong SAR. But for the legislature, the Basic Law is .
silent on how we are to achieve universal suffrage. For example, dowe -
“stick with ‘our uni- cameral system, or do we move towards a bi- cameral L
system prevalent in most advanced democracres’P Do we retain the
functional constituencies? If we don't, how can we phase them out without .~ -

' _'arousrng a long, drawn out political upheaval and uncertamty, that mayvjr '
even entarl senous economlc consequences’? L o

lt is open to argument whether the Iabour force health services and social welfare should be-
included in his category of ‘powerful interests in the communlty since strikes are rare, whrle »
the health and welfare services have been unable to resist severe financial constraints in

e " recent years despite their functional constltuency representatlves Furthermore, labour,

health and welfare legislators tend to support the replacement of Functional Constituencies - |

by direct elections. However, it is true that business representatives and ‘rural’ interests (the '

Heung . Yee Kuk) are powerful vorces who oppose the abolltron of thelr Functronal-
.ConstltuenCIes . : . . r , :

" There is no reason to suppose that the ‘abolition of Functlonal Constrtuenmes would cause( ‘

~ long, drawn out political upheaval and uncertainty, that may -even entail serious economic - -
'consequences as the Chlef Executlve fears As the CPG complamed in the past the Brrtrsh; s

1 This conﬂrct is rmpllcrt in the questron for drscussron posed by the paper ‘How should the current

LegCo functional constituencies evolve before the ultimate aim of the electlon of all members of

LegCo by universal suffrage is attained?'. ibid., p. 11. - '

. '8 if serious consideration of bicameralism were not intended as a practlcal solutron why should CAB
- have raised it in the context of achieving full universal suffrage'? Ibld X 11.

v Government Informatron Services, 4 November 2005. =
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" had ‘attempted to apply direct elections to all the members of the Legislative Council in -
1995 ... [and] to change the nature of the electlon by functional constituencies’ by increasing
~ their electorates to 1.14 million eligible voters.”® Yet, despite thése moves denounced by
Beijing as destabrllsrng, polltlcal life was not dlsrupted and the economy dld not go lnto‘
decllne : '

Mainland analys:s ‘ ’ :
- Behind the declarations of the CPG and thelr appllcatlon to Hong Kong by the HKSARG lles -
an obvious anxiety about the stability of a society in which the community as a whole selects'-
its rulers. The CPG assumes quite explicitly, as the quotations from official pronouncements

. have already indicated, that Hong Kong is dominated by conflrctrng class mterests and that B :

there rs a constant danger that these confllcts may become antagonlstlc

: There were two reasons whrch made lt very natural for the Chlnese Communlst Party to take .

this starting point. The first involved ideology. The Chinese Communist Party has laid great]f_ .

" stress on giving greater recognition to the role of business personalities and the private .- -

sector in the nation’s political life (notably through the ‘Three Represents’ campaign -

" launched by the previous President, Jiang Zemin, but continued by his successor, President

" Hu Jintao®). This drive has helped to make China's leaders sensitive to vigorous lobbying by

~ the Ieadlng local business families that capitalism in Hong Kong is very vulnerable to populist- . - .

pressires. As the Mainland expands the political access of successful capitalists, the e

- Chinese Communist Party can hardly be expected to be sympathetrc to moves Wthh would’-'
; reduce thelr polrtlcal role in Hong Kong. - o :

o The second factor mfluencrng the attitide of Chmas Ieaders was the Malnlands own" e

political “ structure.- The . Chinese Communist Party has - traditionally. sought to allow -

‘representation in national and local political institutions for influential groups. such as political

“parties, religious organlsatlons and other bodies which are excluded from Party afftlratlon
Thus, Chlna already has a two-tler approach to polltrcal representatlon ' -

. _"'- There |s the Natlonal People S Congress Wthh is the legrslature K
e There is also the Chlnese Peoples Political Consultatlve Conference (CPPCC) Wthh".
© exercises supervrsory functions and is rntended to be representatlve of a plurallty of .

groups and lnterests

The CPPCC s main responsrbrlmes are deflned offrcrally as ‘to conduct polltlcal consultatlon
exercise democratlc supervrsmn and partrcrpate in the dlscussmn and handllng of state

% Ministry of Foretgn Affarrs Facts about a Few Impon.‘antAspects of Slno-Bntlsh Talks on the S "

1994/95 Electoral Arrangements in Hong Kong (Hong Kong: Jomt Publlshmg (H K) Co Ltd., 1994) p. =

The |mportance of l\/larxnst ldeology in this context has been made clear by Qlao Xlaoyang, Deputy
o Secretary -General of the National People's Congress Standing Committee: ‘Under the Basic Law, = -
- Hong Kong should not exercise socialism or socialist policies. The original capitalist lifestyle should be
kept unchanged for 50 years. “According to Marxism, an important characteristic is that means of '

production should be owned by private individuals. There should be low taxation, highly efﬂcrent
: admrnrstratron plurallsm and rule of law’, Government Information Services, 26 April 2004. -
® Seg, for example, the coverage given to this theory in connection with the publication of the three .
volumes of President Jiang's Selected Works in 2006 New China News Agency, 9 August 2006 and
People s Daily, 10 August 2006. v
' The preamble to the 1982 Constitution def ines the CPPCC as‘a broadly representative
' orgamzatxon of the united front, which has played a significant historical role and will continue to do so
in the political and social life of the country, in promoting friendship with the people of other countries
“and in the struggle for socialist modernization and for the reunification and unity of the country’.
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' affalrs’ 2 Despite its lack of legislative powers, President Hu Jintao has dlrected all levels of

both the Government and the Chinese Communist Party to give ‘full scope to the CPPCC's - '
~ supervision -over . the. implementation of laws regulatlons and maJor pollcres and the

. performances of the governments and officials’.?

»Thus polltlcal arrangements offering a forum for special |nterests are a familiar feature of the

Malnland political system.-In particular, they are seen as a way of moblllsmg support for the -

government by reducrng polltlcal and social confllcts

In the case of Hong Kong, the CPG seems to regard blg busrness as needing speCIal L
protection rather like minority groups on the Malnland Wthh are llkely to flnd themselves v

effectlvely dlsenfranchlsed

_'Entrenchlng pr|v1leges

. One of the difficulties of promotmg elther Functlonal Constrtuencres ora second chamber to o
~ protect big business is that the case for such special treatment does not exist in Hong Kong. =

-The polllng eviderice shows overwhelmlngly that capitalists have never been an endangered

'species in Hong Kong The same evrdence shows a consrderable lack of lnterest in classv' S
- warfare'. : : -

. 'ln common with most advanced societies, Hong Kong people regard themselves in the main o

as ‘middle class’. The notion that they pursue working class interests or that they see

_ . political activity as the high road to the redistribution of income in their favour orthe adoptlon' R
.l of popullst’ economlc and socral polrcues has no foundatlon in reallty '

*'; If anythlng, the perceptlon is that busmess is already too anIleged and that cronylsm and:',;'.r:"'_ - ':v i

lack of transparency have consequently been able to flourish. Indeed, when the HKSARG -

e has shown a tendency to engage in pro-business projects, they have provoked wrdespread o

: hostlle comment not just from the general publlc but from a wide spectrum of buslness' e

vorces ’ o : 4

' ’Thls tendency was especlal‘ly obvious ln the controversy over Cyberport and.'th'e fallure to -
“proceed with this development by open tender. The same issues arose in connection’ with ™

proposals for the development of West Kowloon and controversres over- development' e

1 prolects at the Hunghom Penlnsula and, more recently, Sal Wan Ho

o AConcerns are not conflned to the property sector The anX|ety WIthln the busrness communlty" _

~ over the need for ircreased commitment to a level playing field helps - to explain why.

~ legislation to enhance. market competltlon won considerable business support during 2005. :
. The result has been to force the HKSARG to start pUbllC consultatlons ona competltlon law™ -

'and the regulatlon of monopoly practlces : : . _ _ -

S Polmcally convenlent ' L R o e B
. The HKSARG, therefore, feels under pressure from the publlc Oft" crals lncludlng the Chlef_;, o
- Executlve complaln about a lack of the respect and cooperatlon from the Leglslatlve Councrl .

22 People s Daily, 2 March 2001 :
People s Daily, 22 September 2004. » SRR : S
4 Economic Development and Labour Bureau Promotmg Competltlon Malnta/n/ng our Economlc C

Dr/ve November 2006 :
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Wthh they clalm the Basic Law requires legislators to show for the HKSARG Officials are -
espeCIally irritated by the directly-elected Ieglslators : '

Nevertheless it must be noted, a strlklng feature of post- colonlal polltlcs is the failure of -
- directly-elected legislators to campaign VIgoroust agamst government pOllCleS Wthh mlght

~ be descnbed as antl—welfare

» o They offered only mlld resistance to sxgnlflcant increases in fees for educatlon and‘
- hospital services, a reduction in publlc housmg and a Iower prowsron of servrces for the
velderly and the dlsabled b : : : v o

: - They dld not challenge cuts in both the size and the emoluments of the pUbIlC sector rn a
- period of mountlng unemployment and nslng deflatron _ '

'..Dlrectly~elected leg|slators were as easnly persuaded as thelr Functlonal Constltuency‘

~ colleagues by the HKSARG's appeals to the need for budgetary stnngency ln short they

'exhlblted no lnterest in socnallst’ measures.

- Nevertheless for the HKSARG Functlonal ConstltuenCIes are polltlcally convenlent because,"
-on the whole, they are less demandlng than polrtlcal parties. ’

- ‘o _ Representatlves from busmess are not accountable to the publrc at large

Thelr agendas are relatlvely narrow and mostly concerned w1th malntalnmg ‘busrness
fnendly govemment S :

B "Thus the HKSARG has much to gain from retammg Functlonal Constltuenmes because ln,k"-jb -
. effect, it is easier to ‘satisfy the demands of sectlonal busmess |nterests than to meet the o
__'expectatlons of the wrder commumty : : :

 Yet, Donald Tsang has gone to consxderable lengths to woo the Democratlc Alllance for the o
" Betterment and Progress of Hong Kong (DAB). An important benefit for the HKSARG from -
~"an alliance with this party is that it would supplement the votes that the HKSARG can rely on
‘ from the largely functlonal constltuency leeral Party members A

f However the polltlcal costs to the HKSARG of seeklng the backlng of the DAB whose main

: target is dlrect electlons are conSIderable

, --' Mass polltlcal partles want to have offtcnal proposals modlﬂed in order to demonstrate
: .thelr mfluence -~ . . v

o - They want the|r members to be appornted to hlgh protlle and prestlglous publlc bOdleS to |
: mcrease thelr proflle o ' . : '

_Y- . The commumty has a low oplnlon of the major polltlcal partles 2 lnevutably, |n the same.l- o

: way that the publlc mlstrusts close relations between the government and busmess .

% See the attack on Rafael Hui, Chief Secretary, Ming Pao, 13 September 2005; the complaints by
Henry Tang, Financial Secretary, Government Information Services, 29 March 2006; and the
exchanges between Stephen Lam, Secretary for Constitutional Affairs and Leung Yiu-chung and
l\/lartln Lee, Government Information Services, 15 February 2006 and 1 March 2006.

% For detailed data on the low and declining public respect for political parties, see Hong Kong
Transition Project, Parties, Policies and Political Reform in Hong Kong, May 2006 pp. 76-85.
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there is con3|derable susprcxon of an alliance between the Chref Executlve and an |
v mdrwdual polltlcal party.” :

’The overall conclusion must be that the HKSARG would flnd management of the Leglslatlve
Council more complicated if all Functional Constituencies were abolished at an early date. It
is probably this fact that makes offrcnals take senously the prospect of moving to a blcameral
system : :

- 'v A lack of enthusiasm
In short, the CPG wants Functlonal Constltuencnes to be retalned because of its fears about

“'whether capltallsm would survive if more extensive democracy is introduced. The HKSARG R

. ~wants them to continue because they make life easier for officials deallng with legislators. As .. '

" the discussion above indicates, the HKSARG has opened the door as widely as it dare to the . |
" optlon of settlng up a second chamber to make posS|ble therr retentron ina second chamber s

vOn the ‘whole, however there has been a marked Iack of enthusxasm among polltlcal o

- " business and community leaders for bicameralism. To some degree, this attitude reflects the BT

. _sense that the political debate is about unrversal suffrage and not the preservatron of a
o domrnant role for busmess in the polrtlcal system IR : - )

Leadlng busmessmen have spoken up occasronally in support of brcamerallsm in the past wole
-~ The most promlnent is Peter Woo.%® He argued that such an arrangement was of specral e

o ..[rmportance for the preservatlon of Functional Constrtuencres besides being in line with the -~ . .~

 constitutional practice overseas On the whole however the busrness communlty has been_ U

- largely unenthus;astlc

.For example the. leeral Party s James Tlen has declared that the busnness communlty has o

- little interest in this proposal. It failed to win ‘support when the Basic Law was being drafted,

" despite extensive. discussion, he noted. His own formula for resolving this issue-was ton_v
.. -replace Functional Constituencies with directly-elected seats, starting with Functional ™. -

‘Constituencies ‘that have a large electorate or greater potential for drrect election, such as',' S

. »educatlon ThlS strategy would glve business interests a breathlng space

Arevrewthatfalled S : : : NS . _—
'One ' important exception fo the general apathy on’ thrs issue -is the Busrness and;'

Professionals Federation of Hong Kong. In July 2005, it produced a detalled review of c

'blcamerallsm including an extensive analysis of overseas" ‘experience.®" Its most striking -
feature was an attempt to show how a second chamber would meet the CPG s reservatlons

I about the lntroductlon of unlversal suffrage.

'I'Thls document was an effort to demonstrate the potentlal value of a second chamber mvi'" L
o allaylng mlsglvmgs of the busmess communlty and in meetlng the CPGS requrrements lt

S 7 Eor crrtrmsm ‘of Tsang s growrng tres wnth the DAB, see for example Apple Dally, 6 Apnl 2006 and
"~ 13 April 2006.

% China Daily, 28 Aprll 2004 For comments by other tycoons see Chrrstrne Loh “Government and

" business alliance: Hong Kong’s functional constituencies, Chapter 1 in Christine Loh and Civic

Exchange (eds.), Functional Constituencies: A Unique Feature of the Hong Kong Leg/slatlve Counc:l
: Hong Kong University Press, Hong Kong 2006, pp. 36- 38. .
° China Daily, 29 November 2005. ' : :
P4 Brcameral System for Hong Kong, Hong Kong Busmess and Professronals Federatlon of Hong
Kong, 2005 : :
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3 exhlbrted llttle sympathy for demands for universal suffrage and expressed conS|derable
' reservatrons about the intrinsic merits of Western-style democracy

.ThIS exerc1se attracted some medra attentron but falled tov attract extensive endorsementv.'
either from the busrness commumty or from supporters of the CPGs pO|lCleS on polltlcal :
reform : :

: Thls outcome has two rmportant rmpllcatlons
- ' The wrder commumty has lrttle or no rnterest in drscussmg how to preserve the
. Functronal Constituencies. The mtroductron of unrversal suffrage is seen as the cruc1al

) [ssue ’ S . . .

E f . ‘:The busrness communrty has o interest in complex constltutlonal lnnovatrons to protect s
el Functional Constrtuenc;es The assumptlon appears to be that the CPG wrll ensure their

- preservatlon : : : R ~

lt is plam that the CPG wrll contlnue to check progress towards srgnlfrcant polltlcal reform':

until business interests are firmly entrenched in the. political system through a sizeable - -

political party commrtted to capitalism that Beijing is comfortable with; or a second chamber

’The Lrberal Party, apparently, has not succeeded in achlevmg the polrtlcal stature which -
would satisfy the CPG’s first criterion. The DAB is unlikely to do so in the eyes of local

L busmess rnterests desprte rts efforts to woo entrepreneurs and the mrddle class

B ls brcamerallsm the only other Way forward7 Ifitis, then there may be no chorce but to take ltf:, .

. seriously, desplte the inevitable dlffrcultres of flttrng a second chamber into a system Wthh ‘
has been unlcameral for S0 Iong : : _ ,

Thewayahead o - ’ R '
Against this background the HKSARG has much to gain by giving more v1gorous support to
the bicameral option. So far, it has hesitated to do so. Officials have insisted that this is only -
one of the options that emerged in 2005 from its consultations on political reform, to which'

U the HKSARG has no particular commitment.® As long as the HKSARG sticks to thls stance S

- the chances of arousing wrdespread publrc interest i in thrs optron will remain small

/ "Hong Kong offrc1als have relied on mference and lnnuendo to rndlcate that blcamerallsm3
offers a serious hope of satisfying the CPG’s precondltlons for substantive progress towards
universal suffrage in the near future The CPG has taken a similar line, but even more
: obquuely o :

' For progress to be made on the bas|s of a bicameral solutlon the HKSARG wrll have to start

" a frank dialogue with the polrtrcal partles and the wider community. The Chief Executive will t
L have to spell out far more clearly than offlcrals have done hltherto that the CPG w1ll not ‘

¥The community’s commitment to universal sUffrage in 'electtons for both the Chief Exécutive and the
Leglslatlve Council is overwhelming accordlng to the polling evidence. Hong Kong Transrtron Pro;ect
Partres Policies and Political Reform in Hong Kong, May 2006), pp. 69-70. - - -
Partrcularly important in this context was the Federation of Trade Unions’ mablhty to stand flrm :
“against workforce indignation over its apparent cooperation with the government in delaying minimum
“wage legislation, Sing Tao Daily, 27 October 20086. ,
% The government is not inclined towards any particular system and it would ook into the possibility
of amending the Basic Law if the community was seen to be in favour of a bicameral system at the -
end of the debate’, Stephen Lam, Secretary for Constrtutronal Affairs, China Daily, 18 January 2006
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permit constitutional changes in the foreseeable future which do not retain a powerful voice ) |
in the leglslature for business lnterests

The CPG s determination to protect capltallsts and their current dominant position has the -
following implication, which the process of constltutlonal development cannot 1gnore
, unpalatable as it may be : : : R

o »Dlrectly elected leglslators wull not be allowed to lmpose measures to Wthh there is )

widespread business opposition even after the introduction of universal suffrage. Thus a - o
majority of both directly-elected and Funct|onal Constrtuencres wxll contmue to be__} I

o reqmred o pass Leglslatlve Coun<:|l measures

o ° '-,The busmess related Functlonal Constxtuenc:es w1ll need to be retalned although some‘_-_‘ R

S re‘Vaumg may be possmle

-_' 'There is no hope of the HKSARG persuadmg the CPG to change lts basrc stance

’At the same time, the HKSARG wull have to convince the communlty that both the CPG and e
-the HKSARG remain committed to the -principle of universal suffrage as enshrined in the ™ - .-
Basic Law. The challenge of achieving this goal while retaining Functional Constntuenctes hE

should be acknowledged as the pnnmpal obstacle to further polmcal reform
: ln consequence the HKSARG should change lts current tactlcs

- lt should cease to msnst that umversal suffrage is an amblguous concept Wthh needs e

- special definition in the context of Hong Kong.* - Arguments of this sort .are taken as a B

Iack of srncenty about the commltment to unlversal suffrage

- - it should cease to clalm that democracy threatens economic prosperlty and the exrstence;': :
- of the middle class.® Arguments of .this sort increase public cynicism -about the

HKSARG's smcenty because no polltlcal party supports redlstnbutlon of wealth or the

B .creatlon of a welfare state. -

. "__- ; lt should cease to suggest that the creation of a’sécond chamber comprlsed ofmdlrectly;.v - S
" elected or even appointed members is a respectable substitute for universal suffrage for - -
- which ample foreign precedents can be found.*® Arguments of this sort are interpreted as ©

an HKSARG ploy to dlstract publlc attentlon from the real issue of umversal suffrage )

. The HKSARG will also have to be far more proactlve in deflmng ‘how the second chamber .
- would operate, i.e. what powers to hold up legislation or to block financial measures it would -

~ have. Although constitution-making is always complex, there are ample. examples from - - S

* " overseas for Hong Kong to imitate with consrderable certalnty as to what the Ieglslatlve and S o

- _ other consequences wrll be for the HKSARG

‘ln one respect the task of deflnlng a second chamber and |ts role would be less arduous for;‘.. o

= , Hong Kong than elsewhere

; A notable example is the Constntutlonal Affalrs Bureau document General understandmg on the
‘ concept of ‘Universal Suffrage’. See also, China Daily, 18 January 2008. :

® Rafael Hui, Chief Secretary, Government Information Services, 26 October and 9 December 2005
Stephen Lam, Secretary for Constitutional Affalrs Government Informat/on Serwces 30 November
2005 China Daily, 1 December 2005. .

% A notable example is the Constitutional Affalrs Bureau document A Prel/m/nary Study on the

" Models to be Adopted for Selecting the Chief Executive and for Forming the Leglslatlve Council When S

o Unlversal Suﬁ’rage is Attamed and Related Issues, ‘An nex'.
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o Unlike advanced societies generally, Hong Kong’s legislature has no independent right
~ to create or change official policy, to introduce legislation, or to propose financial
initiatives. Under the Basic Law, the HKSARG has the power to prevent lndrvrdual '

- leglslators from exerc1srng such powers. S :

' - | Thus the Leglslatrve Council in practice has only three unrestncted powers to scrutinise :
" and amend legislation, to reduce or reject the government'’s taxation or expendlture“
‘ proposals and to investigate and report on the government S performance

e These negatrve powers, whrch offer a veto over government proposals, 'are alreadyb.
- exercised by representatives of Functional Constituencies in the Legislative Council.

"o They are exactly the sort of functions which are normally entrusted to second chambers

~ overseas. Yet, unlike general practrce overseas, a Hong Kong second chamber would h

. not have’ powers srgnlflcantly inferior to the chamber elected through unlversal suffrage

:’_ Worth the effort’? B . o _ o
~Would it be worth the effort of establlshlng a second chamber under ‘such restnctrve
condrtrons’? , , |

 The HKSARG should be able to Justrfy blcameralrsm based on the prospect of rmprovrng the' A
qualrty of administration. At present, the ‘process of reviewing new legislation imposes = = -

~ serious strains on a relatively small, part-time legislature. Draft- legrslatlon almost always

- contains a number of flaws and defrcrencres that only become apparent when subject fo Irne—' o

: by -line publrc drscussron

R .FFEXPerlenCE from overseas Suggests that the second chamber could ease this burden and"ﬁ

, o " raise the standards of reviewing and’ amendrng legislation. It should be noted however, that - ) |
- Functiorial Constltuency members could make a greater contribution to scrutinising new. o

Iegrslatron For this reason, a second chamber might need to have additional' members

- who are appornted by the HKSARG (whrch would be in llne wrth the practlce in many parts of o

N ’the world)

: ,Srmllarly, as Hong Kong and rts economy become - mcreasrngly complex scrutlny of the' S

" HKSARG's spending plans requires more and more trme Once again, this is a burden Wthh

- a second chamber could ease

o ,. A second chamber whose members do not have the same level of accountabrlrty as drrectly—f

‘elected members offers a less ‘political’ forum for officials to make their case and explain -

their proposals. This allows" governments to manage public - business more effectrvely,,_ o

B " dividing their’ ‘agendas into matters of greater public interest or more controversial issues o

" which must be referred to the more democratlc chamber and other busrness Wthh can be L

v,'drrected to the second chamber
;‘A second chamber could offer Hong Kong the followmg

' ;.'- Under current constrtutlonal arrangements Functronal Constrtuencres can block -
' measures In response to buslness lobbying without taking direct responslblllty Tne
outcome wrll be recorded as a decrsron of the Legrslatlve Councnl as awhole. =

¥ This issue is analysed in detail in Chnstme Loh and CIVlC Exchange (eds ), Functronal :
Constn‘uenc:es A Unique Feature of the Hong Kong Leglslatlve Council, Hong Kong Unrversrty Press ‘
“Hong Kong, 2008, Chapters 7,8 and 9.
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o However, if the Functional Constituencies were removed to a second 'chamber th'elr
intervention on behalf of the vested lnterests Wthh elected them would become more
transparent v . :

o The result would be to lmprove the quality of dlscussron and decision on lmportant
issues, especially those relating to economic and financial policies, because the

o distinction between the well-being of the wider community, lncludlng busrness as a whole : |

- and narrow; sectoral |nterests would be more evrdent

v'IMoreover |f the HKSARG is wrllrng to be frank wrth the people of Hong Kong on the '-. L

E necessrty to retain Functional Constituencies and to show a genuine openness in examining .
" how the Funictional Constituency Election System can be overhauled, it may well lead to the
E possrbrlrty of movrng the constrtutlonal development debate forward w S

B This paper does not deal wrth how to reform the Functlonal Constrtuency Electron System ar. how

E the Fuinctional Constituencies can operate better in the Legislative Council as these issues have been L

- substantially deal with in Christine Loh and Civic Exchange (eds.), Functional Constituencies: A - .
- Unlque Feature of the Hong Kong Leg/slat/ve Council, Hong Kong Unlversrty Press Hong Kong, 2006
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Append|x

Extracts from Commlssmn on Strategic Development Committee on Governance and
Political Development, A Preliminary Study on the Models to be Adopted for Select/ng the
- Chief Executive and for F_ormlng the Leg/slat/ve Councrl When Un/versal Suffrage is Attamed

- and Related lssues

' Chapter 4 and the relevant annexes of the Basxc Law have specnflcatly S
stipulated the political system of the HKSAR. Article 45 of the Basic Law - -
provides that ‘The Chief Executive of the Hong Kong Special
Administrative Reglon shall’ ‘be . 'selected by election or through
consultations held locally and be appointed by the Central People's -
Government.” The method for selectmg the Chief Executive shall be -

-~ specified in the light of the actual situation in the Hong Kong Special

~ Administrative Reglon and in accordance with the principle of gradual and o
orderly progress. The ultimate aim is the selection of the Chief Executive .

-~ by universal suffrage upon nomination by a broadly - representative G

' nominating committee in accordance with democratic procedures.’ Article” .~ "
68 of the Basic Law. also provrdes that ‘The Legislative Council of the. . - =
‘Hong Kong Special Administrative Region shall be constituted by election.

" The method for forming the Legislative Council shall be specified in the. -
light of the actual situation in the Hong Kong Special Administrative = -
‘Region” and in -accordance with -the principle of gradual and orderly“ o
progress. The ultimate aim is the election of all the Members of the L
Leglslatlve Councﬂ by umversa! suffrage »

"~ In his Explana’non on the Basxc Law (Draft) and related documents"
- delivered at the Third Session of the Seventh NPC on 28 March 1990,
" Director Ji Pengfei said that the political structure of the Hong Kong .
Special Admlmstratlve Region should accord with the principle of ‘One .
- Country, Two Systems’ and aim to maintain stability and prosperity in " -
.~ Hong Kong in line with its legal status and actual situation. To this end, = -
- consideration must be given to the interests of the different sectors of o
- society and the structure must facilitate the development of the capitalist. -
economy in the Region. While the part of the existing political structure -
proven to be effective would be maintained, a democratic system that g
would suit Hong Kong s reallty should gradua!ly be lntroduced

% This material is a standard feature of the HKSARG discussion documents on political reform.
Commission on Strategic Development, Committee on Governance and Political Development,
Constitutional Basis of Basic Law Provisions Regarding ‘Universal Suffrage’ , Constitutional Affairs
Bureau, CSD/GC/2/20086, January 2006, and General understanding on the concept of ‘Universal
. Suffrage Constitutional Affairs Bureau, CSD/GC/3/2006 January 2006.
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