Speakine Note of the Ardcle 45 Concern Group for the meseting with the

Task Force

1. Legislative procedures for effecting change in the method for electing
the Chief Executive and the Legslative Council, whatever they may
be, clearly exist to facilitate the change. There is no need to spend

time on them since no-one has suggested departing from the Basic

-Law.-

2. BL Arficle 45 coptains 2 guiding principles relevant to specification
of the method for selecting the Chief Executive; "in the light of the
aétual situation in the HKSAR" and "in accordance with the principle
of gradual and orderly progress”. "Gradual and orderly progress" Is
imprecise whereas the actal situation is easily seen. The former has

to be read 2nd understood in the light of the latter when the actual

situation demands a change in method.

3. The Task Force should focus on explaining the actual situation in
Hong Kong to the Central People's Government. No-one from the
HKSAR Govemnment has ever spoken up for let alone defended the
high degree of autonomy of the HKSAR. It is time they did so. The

" Task Force has to tell the C}EG unequivocally that the vast majority of

people in Hong Kong want universal suffrage now.

4. The current system of Government is dysfunctional; it does not
work. The system of selection of the Chief Executive has given him
constitutional and legal authority but no political or moral authority
because of the method of his selection. This is an'ind?qutab]e fa(n:.t_ In

_the. past, we have adopted 2 pragmatic 2poroach and have not waited

-
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to develop the perfect model of government in making constitutional

. changes. This one has been tried for more than 6 years. Itis a failure.

The syéteﬁa is also seen to be unfair in that the Chief Executive 1s
“selected” by a small circle as are the functional constituency
represeﬁtaﬁvcs in LegCo. The functional constituency system means
that a small portion of the electorate have at least 2 Legco
representati'\slas whereas a substantial majorit‘y have only one. The
voting procedures provided for in Amnex II make it possible for the
_mi.nority in the functional constituencies to frustrate the majority of
representatives voted in by the electorate as 2 whole. The inequities
in the current system of functional constituencies are legion. The
consequence of these defects in the structure is that the HKSAR

Government 1s out of touch with the citizens.

The Task Force must also reflect to the Central People's Government
the positive consequences if a change to universal suffrage is allowed

and the negative consequences if it is not. No repert of the actual

situation in Hong Kong would be complete without an assessment of

the adverse comsequences to Hon:, Kong if universal suﬁracc s | -

denied to Hong Kong people yet agam.

If the CPG were to announce that in principle they have no objection
to election by universal suffrage of the CE in 2007 and LegCo in 2008,
this would be a positive boost to Hong Kong and to the CPG. Specific
methods can be left to Hong Kong 1 decide after which the
mechanics must follow the procedures laid down in Annexes I and

II. Whataver those procedurss are, discussion and debate on the
p s



specific methods of election, nomination and retnoving obstacles 1o

democratic development should take place now.
8: As for the consultation process, 2 minimum requirement is that It be

totally transparent. Persons consulted should expect to be ramed and

have their views published with attribution.

9. Although we consider the points in the Appendix to the Task Force Paper
1o be non-issues, we have addressed them briefly in the Appendix to

these points. -

“Dated the 19% January 2004

Article 45 Concern Group
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Appendix

A() Whar legislative process should be used for amending the methods for

sélecz‘z’ng the Chief Executive and for forming the Legislative Council

as set out in Arnex I and Armex [T to the Basic Law?

It does pot ‘rnatter what legislative process is used so long as the
method complies with the relevant paragraphs of Ammex I and II
respectively. H is clear in Annex I and II that part of the procedure
‘takes place in the HKSAR, and another part takes placé m the
Stan&'mg Committee of the Narional People's-Congress.. Whete the

procedures mmvolving the NPCSC are concerned it is hardly for he

" citizens of the HKSAR to dictate. An article of the Concern Group - : » -+

published inthe Mirie Pao Daily News on 16 January is attached.

‘

(2)  Whéther there is a need 16 invoke Article 159 of the Basic Law if the

amendment proceduwrés as prescribed in Annex 1 and Arnmex IF are
used? .

No one has seriously suggested that there is a need to invoke Article
159. No one can seriously so suggest This guestion should be

dismissed as a red-Kerring.

(3)  Inifiation of :amendments relating to the methods jor selecting the

Chizf Executive and for forming the Legislative Council

Since this is part of the procedural aspect, so long as each part of the
procedure is in accordance with the legal requirements for that

procedure, this is unimportant. Initiation of amendsents is not to be
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confused with initiation of debate ori the issues of substance. Where
jssues of substance are concerned, it does not matter who first called
for a change in the methods, if 2 change is need ed. This is noét a

constitutional issue. It is another red-herring.

Whether the method for forming the third term Leg=Zslative Council as
prescribed in Annex II may apply to the fourth ter—zn and subseqitent
terms of the Legislative Council

Plainly, the method introduced for the 3™ term w<-ill continte until
and —unless it is-amended according to Anrx eX II. Does the
Conpstitutional Affairs Bureau seriously suggest ¥hat there s any

guéstion of a “légal vacuim”™?

How the phrase "subsequent 1o the year 2007" showeZd be urderstood
The complete phrase is “the terms subseguént £o the year 2007”
and this showld not be tempered with. It plainly meneans the method
of selection of the CE can only be changed subs equent to the 2

term which ends on 30 June 2007, Le. starting fx-om the 3™ term.

Hdoesrot-prern =i the calentay year 2007 i 2xs ended- THiS 15

)

the posiion the Government has alréady agreed to and

announced in November 2003.

w
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ARTIGLE 45
Concern Group

Opinion No. 2
Towards Consensus

Since our last pamphiet, broad consensus has

emerged on a number of important issues. They

are: -

1. It is not contrary to the Basic Law to introduce
universal suffrage for the selection of the Chief

Executive in 2007;

ii. Iris not necessary to amend the Basic Law to
introduce universal suffrage to Hong Kong
by 2007, .

iil. “Actual situation in the Hong Kong Special
Administration Region” is one of the most
important guiding principles;

iv. Political reform ought to be “gradual and
orderly” but there must be “progress” in the
real sense; .

v. The Central Government should be involved in

discussions with Hong Kong people on
political reforms.

The SAR Government raised 5 questions
on procedure. What are your answers to
them?

. They present no real difficulties, and only need to
be answered boefly:-

(a) What legislative process should be used
for amending the methods for selecting the
Chief Executive and for forming the
Legislative council as set out in Annex ]
and Annex Il to the Basic Law?

The procedure to amend the method of
selection 1s already set out in Annex I and
Annex II. Local legislative implementation of
such amendments is for LegCo with the
consent of the CE. Central approval and

U O R U U T I . T

recording of such amendment are matters for
the National People’s Congress. Procedure is
there to facilitate, not frustrate, the
amendment.

(b) Whether there is a need to invoke Article
159 of the Basic Law if the amendment
procedures as precribed in Annex I and
Annex II are used?

No.

(¢) Iniriation of amendments relating 10 the
methods for selecting the Chief Executive
and for forming the Legislative Council

The same answer to (a) applies.

(d) Whether the method for forming the 3rd
term Legislarive Council as prescribed in
Annex Il may apply to the 4th term and
subsequent terms of the Legisiative
Council?

Yes; the method for the 3rd term plainly
continues until and unless it is amended
according to Annex II,

(e) How the phrase "subsequent to the year
2007 " should be understood?

The complete phrase is "the terms subsequent
to the year 2007". We have explained in our
Opinion No. 1 why this means starting from
the 3rd term of the CE in 2007. The
Government's position as anpounced in
November 2003 is the same. Hardly anyone
seriously advances a different view.

From your answers, does it mean that
Central Government has no role, or only a
passive role, to play in this process?

Not at all. For the method for selecting the CE; we
need the final approval of the Standing
Committee. This makes it important for mutual



understanding to develop between the SAR and
Central Government.

What are the guiding principles for
political development?

They are found in Articles 45 and 68 of the
BasicLaw, and can be simply stated as follows:
The ultimate aim is the selection of the CE by
universal suffrage upon nomination by a broadly
representative  nominating committee  in
accordance with democratic procedure (Article
45); and the election of all members of LegCo by
universal suffrage (Article 68);

The only guiding principles are “the acmual
situation in the HKSAR” and “gradual and orderly
progress”. “Actual situation” refers to the current
state of affairs in Hong Kong and is a factual
question. “Gradual and orderly progress” is judged
practically, in the context of the actual situation in
Hong Kong.

What is. the model proposed by the Article
45 Concern Group for achieving universal
suffrage election of the CE in 20077

In our Opinion No.1, we suggested a simple and
practical model based on making minimum change
to the existing system, either by converting the
present Election Committee to a nomination
commmittee whose only function is to nominate any
candidate with the endorsement of say, 5% of its

.members, or by giving power to LegCo to

nominate any candidate with the endorsement of
say, 5 members. The general electorate will vote
on all candidates thus nominated on a ope-person-
one-vote basis. This model is gaining wide
consensus from all sides in the community.

Is the Concern Group’s model compatible
with the principle of “gradual and orderly
progress”? .

Yes, Reform envisaged in Anicle 45 comprises 2

elements: “universal suffrage” and “pomination by
a broadly representative nominating committee in
accordance with democratic procedures”. There is
no half-way house for “universal suffrage”. Our
proposal, however, recommends minimum change
to the Election Committee to achieve universa:
suffrage in 2007. There is stll a long way to go to
achieve the ultimate goal set out in Article 45.

How is this related to “actual situation in
the HKSAR"”?

The actual sitnation in Hong Kong is that the
Govemment is dysfunctional because the CE has
no moral or political mandate even though he has
legal and constitutional authority conferred upon
him. Hong Kong people overwhelmingly demand
universal suffrage, and have shown themselves to
be eminently rational, mature and responsible
voters who artach great importance to Hong
Kong’s economic success and stability, and good
relation with Central Government. There is no
evidence to suggest that with universal suffrage,
the majority of the electorate will vote for
irresponsible candidates who favour breaching
provisions in the Basic Law on the financial
principles the HKSAR is required to follow. The
change to the present government stucture is
small but the effect will be at once bereficial.

Does “ultimate” aim mean “towards the
year 204777

No. “Ultimate” aim means the final objective and
is not a reference to time. The Basic Law does not
say when the ultimate aim should be achieved. It
all depends on the actual situation in Hong Kong.

February 2004

Electronic version available at www.article45.com;
WWW.margaretmg.com.

For enquiries and copies, please call Margaret
Ng’s office — tel. 2537 2725/ 2869 8317

[Note: This supplementary submission was
received by the Constitutional Development
Task Force Secretariat on 23.2.2004]
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