Annex 20


Practical Guidelines for Employers


On Eliminating Age Discrimination in Employment








A. 	INTRODUCTION


	


Purpose





1.		These Guidelines are issued by the Education and Manpower Bureau.  They form part of a programme of public education, publicity and self-regulation1 which the Government believes The government believes that a programme of public education, publiciety and self-regulation is the most appropriate way of dealing with age discrimination in employment.  They also affirm the Government's commitment to the elimination of all forms of discrimination.





2.2		Although these Guidelines are not laws and are not backed by legislation, they set forth the best practice, which employers and employment agencies are encouraged to follow on a voluntary basis to the best of their ability.





What is meant by Age Discrimination in Employment?





3.		Age discrimination in employment occurs when an employee or prospective employee is subject to unfair or different treatment in respect of his or her employment on the ground of age.  It may occur in the arrangements for recruitment, promotion, transfer or training, the access to terms and conditions of employment, voluntary departure or redundancy schemes, or retirement policies and the procedures for handling complaints and grievances. It does not refer to measures taken voluntarily - in the spirit of promoting equal opportunities - to help persons of different age groups to overcome disadvantages. Examples of such measures include the provision of retraining courses or employment services to the aged to help them find a suitable job. Such measures are not discriminatory as vocational training and employment services are also provided to other age groups as well.





B. 	Eliminating Age Discrimination in Employment 





Consistent Selection Criteria





4.		We believe that one way to help eliminate age discrimination in employment is for employers to develop, as far as possible, a set of consistent selection criteria.  These would provide clear guidelines for use by organisations in recruitment, training, promotion, transfer, redundancy and dismissal situations as well as terms and conditions of employment.  In this way, each individual can be assessed according to his or her abilities to carry out a given job and will not be judged by irrelevant considerations, or only by  age.





5.		The use of consistent selection criteria will facilitate good management practice as it will help organisations to :





	(a)	make faster decisions because the criteria are clear and are not hampered by irrelevant considerations;





	(b)	make better decisions as the criteria relate directly to work performance; and





	(c)	form the basis for effective job evaluation.





6.		Unless age is a genuine job or occupational requirement, the consistent selection criteria should not make reference to age. They should cover topics that are justifiable as genuine job or occupational requirements for that particular job, e.g.relate specifically to the job, e.g.





the type of experience the applicant should have, e.g. clerical or merchandising experience;





the amount of experience required, e.g. three years, or two to four years� experience;





any educational qualifications that may be required, e.g. a higher diploma;





any specific managerial or technical skills that may be required, e.g. the ability to speak Putonghua or being familiar with Information Technology; 


able to carry a 20 kig box) delicate fingers, good eyesight or stamina.


the specific requirements of the job, e.g. to travel abroad for a number of days each month, to work at heights or whether the job requires physical strength, or hand-eye coordination (which could be ascertained through tests or through a clearly stated criterion, e.g. the ability to carry a 20 kg box, or to handle very small pieces of machinery).








Exceptions where age may be a genuine job or occupational requirement





7.		The Government is opposed to discrimination of any kind and considers that there are not many cases where age is a genuine job or occupational requirement.  An example of a case where age might constitute a genuine job or occupational requirement is the need to recruit an actor of a particular age group to provide authenticity in a dramatic performance or as an artist�s model.





8.		Employers are responsible for checking as to whether there are any age requirements imposed in legislation, (e.g. under the Dutiable Commodities Ordinance (Liquor) Regulations, persons below a certain age are forbidden to work in licensed premises selling intoxicating liquor) and notices published in the Gazette (e.g. under the Security and Guarding Services Ordinance, both minimum and maximum age limits are set for persons performing security work).  (Note : The above examples are not exhaustive.  Users of these Guidelines should contact the relevant authorities in case of doubt about age requirements).





Guidelines for Recruitment





9.		We urge encourage employers to make all  recruitment decisions on the basis of consistent selection criteria.  In addition, training should be provided to the staff handling applications and conducting interviews so that they would should be trained provide fair treatment to applicants of different age groups, e.g. by avoiding questions which could lead to discrimination on the ground of age.





�
Terms and Conditions of Employment, Benefits, Facilities and Services





10.		The Government is committed to the principle of equal pay for equal work and encourages all employers to share that commitment.  This principle does not mean that all employees should be paid the same wage or salary regardless of their performance or productivity.  Rather, it means that - in principle - all employees are entitled to access to employment, to the terms and conditions of employment, and access to benefits2 , facilities or other services commensurate with their rank, duties, seniority, experience and any other special circumstances, irrespective of their age. 





Advertising 





11.		We recommend that employers should :





	(a)	advertise for jobs on the basis of consistent selection criteria, and in neutral terms, so as to encourage applications from suitable candidates of all ages, and to ensure that no one age group will be treated more favourably than another, unless age is a genuine job or occupational requirement.  Requests for photographs should be left until the interview stage, as otherwise the impression may be given of discrimination on the ground of age.  Consideration could also be given to reviewing the need for the item 'Date of birth� on an application form.


, or there are statutory requirements under the relevant legislation;


�
	(b)	avoid specifying an age range or an upper or lower age limit when placing advertisements for employment, unless age is a genuine job or occupational requirement.  or there are statutory requirements under the relevant legislation; and





	(c)	where vacancies are to be filled by promotion or transfer and where applications are invited from the employees, publish the information to all eligible employees so that there is no restriction on applications from different age groups, unless age is a genuine job or occupational requirement.





Employment Agencies and Services





12.		Unless age is a genuine job or occupational requirement, we We recommend that employers using such services should specify that the vacancies are open to suitably qualified persons of any age as this should could send out a clear message that applicants of all ages are welcome.  Employment agencies and other providers of employment services are also encouraged to follow this and other principles and recommended good practices in the "Practical Guidelines for Employers.�





Shortlisting





13.		We encourage employers to use the consistent selection criteria as the basis for shortlisting of applicants, and avoid making any generalisations or assumptions about the abilities of persons of a particular age group which may not be true of the individual.





�
Interviewing





14.		We encourage employers to :





	(a)	ensure that personnel staff, line managers and all other employees who may be involved in staff recruitment receive training in non-discriminatory practices; 





	(b)	only ask questions at job interviews that either relate directly to the genuine requirements of the job or facilitate a better understanding of the applicant's personality and aptitude;





	(c)	immediately after the interview, record the assessment they have made of the applicants� ability to meet the selection criteria.  This will help to ensure a fair and balanced assessment of the applicants� strengths and weaknesses.  The record should also show the reasons for appointment or rejection.  These steps should help to counter any possible allegations of discrimination in the future; and





	(d)	keep records of interviews for a reasonable period of time to show the reason for offering or not offering employment to a particular applicant, after which such records should be destroyed.











Selection Tests





15.		If selection tests are used then these should be carefully designed and relate specifically to the job or occupational requirements.  The tests should be reviewed regularly to ensure that they remain relevant and free of bias.  Age should have no place in such tests, unless it is a genuine job or occupational requirement.





Appraisal, Promotion, Transfer and Training





16.		All employees are entitled to opportunities for promotion, posting, or training in accordance with their ability, experience and seniority.  Age should not be a relevant consideration, unless it is a genuine job or occupational requirement.  We recommend that employers :





	(a)	examine the assessment criteria where an appraisal system exists to ensure that employees are promoted on merit and that the criteria adopted are not discriminatory.  It is good practice to establish measurable standards for evaluating job performance;





	(b)	organise selection for promotion along the same lines as those recommended for recruitment in section 9.  This would entail detailed assessment of all candidates� abilities and qualities against objective and consistent criteria.  The aim is to ensure the selection of the individual whose profile best fits the job requirements;





	(c)	where opportunities for promotion, training or transfer arise, inform all eligible employees of the conditions and procedures for application;





	(d)	where promotion is by nomination, ensure that all suitable candidates are considered and that nobody with potential is overlooked;





keep records of notes taken in the course of considering candidates for promotions, transfers and training.  It is good practice to retain these records for a reasonable period of time and then destroy them;





(f)	review rules that restrict or preclude transfer between certain jobs and change them if they are found to be discriminatory; and





	(g)	examine policies and practices on selection for training, and other opportunities for personal development with a view to ensuring that they do not entail discrimination.





Dismissal, Redundancies and Unfair Treatment





17.		No employee should be dismissed on the ground of age.  In the case of redundancy, either on a voluntary or compulsory basis, the decision should be made on the basis of which jobs are being eliminated and the performance of individual workers, not on age grounds. Employers are also encouraged to provide employees of different age groups with equal access to voluntary departure or redundancy schemes, if any.  Employers should also ensure that conditions for access to voluntary departure or redundancy scheme, if any, be on equal terms to employees, irrespective of their age. The benefits payable thereunder, however, may be varied in accordance with Section 31(R)(1)(a) of the Employment Ordinance which deals with long service payment.





18.		Employers are encouraged to review their redundancy and dismissal procedures from time to time to ensure that these are not discriminatory.





19.		As a matter of principle, employers should ensure that employees of a particular age are not disciplined or dismissed for performance or behaviour which would be overlooked or condoned for those of a different age group.





Retirement





A compulsory retirement policy can be justified as being reasonable and rational since it facilitates the provision of employment opportunities for younger members of the workforce; provides a basis on which to provide for pensions and other retirement benefits; and allows for career planning, staff development and succession planning. Even so, we recommend that from time to time employers should review their policy on retirement. In particular they should consider:





	(a)	whether there should be a "normal" and/or  a "mandatory" age for retirement;





	(b)	whether the set retirement age is appropriate; and





	(c)	how the retirement age was set, and whether this was based on any reasonable and rational grounds that a person above a particular age is unable to carry out the inherent requirements of the particular employment.





21.	The existence of a compulsory retirement policy should not in itself stop an employer from considering job application from their serving staff members who are close to retirement age but who wish to continue to work after that age. Such applications should be considered on their own merits, having regard to the retirement policy and the principle that age should not be a discriminatory factor.





Grievance and Related Procedures





22.		All employees have the right to work in an environment that is free from discrimination, vilification or harassment.  Where an employee feels that this right has been contravened, then he or she should be able to lodge a complaint without fear of reprisal, and in the expectation that :





	(a)	it will be handled according to a set of clearly laid down procedures; and





	(b)	the complaint will be handled in the same way, regardless of the age of the complainant or the alleged perpetrator.





23.		We encourage employers to establish internal grievance procedures to deal with complaints of discrimination on the ground of age.  These procedures should be explained to staff - who should be encouraged to use them where necessary - and should be reviewed from time to time to ensure that they are relevant.  Employers and employees together are also encouraged to draw up procedures for redressing grievances, which should allow for discussion or conciliation between the parties concerned, as well as the intervention of a neutral third party.





Equal Employment Opportunities Policy





24.		The employer has the prime responsibility for eliminating discrimination in the workplace, and for encouraging equal employment opportunities.


25.		We encourage employers to make a commitment to providing employment opportunities on the basis of ability.  We also encourage organisations to issue a clear policy statement that discrimination in employment will not be permitted under any circumstances.  To make this message clear, we encourage employers to assign responsibility for its implementation to a senior member of management.





26.		To ensure that the policy is effective, we encourage employers to :





	(a)	state the policy clearly;





	(b)	involve employees in its development and review;





	(c)	make the policy known to all employees and to all job applicants.  Where the policy statement is detailed and/or lengthy, it would be a good practice to tell applicants - in advertisements and invitations to interview - at least the main points/gist of the company�s equal opportunities policy;


	(d)	provide training to all employees who may be involved in human resources matters;





	(e)	make all new recruits aware of the equal opportunities policy; and





	(f)	take all reasonably practicable steps to ensure that a standard of conduct or behaviour is observed to prevent persons from undergoing discrimination, harassment or other unfavourable treatment in the workplace.





�
The employees' role





27.		Employees also have a clear role to play in helping create a climate in the workplace where discrimination is unacceptable.  We believe employees can :





	(a)	help eliminate discrimination by becoming familiar with the subject, so that they do not inadvertently discriminate against someone or help their employer to do so;





	(b)	encourage their employers to formulate anti-discrimination policies and implement preventive measures; and





	(c)	be supportive of fellow workers who have lodged - or who intend to lodge - a complaint against alleged age discrimination in employment.





Monitoring the policy





28.		Regardless of whether an informal or formal procedure for handling complaints is used, it is always a good practice for employers to monitor and review complaints of age discrimination and how they have been resolved, in order to identify any possible discriminatory practices that might result from existing company policies, and to ensure that the complaint procedures are working effectively.





�
Enquiries


18.		Should anyone have any question concerning the above Guidelines, or should anyone believe that he/she is being discriminated against in employment on the ground of age, he/she may contact the Labour Department (tel.: 2717 1771) for assistance.


29.		Enquiries concerning the above Guidelines should be directed to the following units which give advice on age discrimination in real employment situation:





		Employment Services Division�		Labour Department





	Tel. 2852 4155





	Fax : 2541 3351





Address: Employment Services Division, 


        Labour Department,


        Room 1720, 17/F, Harbour Building, 


        38 Pier Road, 


        Central, Hong Kong 





	E-mail : laboureq@gcn.gov.hk





	or


		Labour Relations Promotion Unit 


		Labour Department 


		Tel: 2852 3239


 		Fax: 2854 4723


		Address: Labour Relations Promotion Unit, 


		        Labour Department, 


        6/F, Harbour Building, 38 Pier Road,


        Central, Hong Kong 


		E-mail : laboureq@gcn.gov.hk


1 	Self-regulation means that employers also have the responsibility to ensure fair treatment in all aspects of employment, irrespective of age unless the essential nature of the job calls for a person of a particular age or age group.


2 "Benefits� include fringe benefits, commissions, bonuses, allowances, pensions, health insurance plans, annual leave, merit or performance pay, or any other benefits available to employees generally.
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