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Executive Summary


Chapter 1 - The menace of stalking 


1.		Stalking may be defined as behaviour which subjects another to a course of persistent conduct which taken together over a period of time amounts to harassment.  It involves a series of discrete, individual acts, each one building upon the next.  A stalker may persist in stalking his victim for months or even years. It is difficult to predict what and when a stalker might do to his victim.


2.		Stalkers may harass their victims by unwelcome visits, repeated unwanted communications, repeated followings, persistently sending or leaving at the doorstep unwanted gifts or bizarre articles, watching or besetting a person�s home or place of work, damage of property, threatening conduct, physical and verbal abuse, and rape.


3.		Where stalkers employ unlawful means to harass their victim, such conduct can be restrained and penalized by existing criminal law.  However, stalkers often engage in behaviour which is apparently harmless and entirely lawful when viewed in isolation.  But seemingly innocuous behaviour, such as sending gifts, following someone down the street, or watching or besetting the access to premises, can be threatening and distressing if done persistently and against the will of the victim.  Stalking behaviour should be restrained at an early stage so as to prevent them from escalating into violence.


4.		Most stalking cases involve men stalking women.  While some stalkers have a small degree of mental and emotional illness, others are suffering from a serious psychological syndrome or mental breakdown.  A stalker can be an ex-lover, ex-spouse, rejected suitor, colleague, ex-employee, neighbour, gang member, disgruntled defendant, or complete stranger.  A review of the literature on stalking reveals that at least five different categories of stalkers exist, namely, delusional erotomanics, borderline erotomanics, Former Intimate stalkers, sociopathic stalkers, and stalkers with false victimization syndrome.


5.		The overwhelming majority of victims of stalking are ordinary people who are harassed at their place of work or in a domestic context.  Many domestic stalking involves former lovers and spouses.  This category represents the majority of stalking cases.


6.		Stalking has a serious impact on the private life and safety of many people.  A review of the victims� responses to their stalking experience indicates the presence of several Post-traumatic Stress Disorder symptoms, some of which persist for a long time even after stalking ceases.  The victims may suffer significant adverse psychological symptoms such as palpitations, difficulty in breathing, stress, anxiety, inability to sleep, tearfulness, headaches, dizziness, tingling in the fingers, and a constant feeling of being on edge.  In an attempt to avoid the stalker and to find safety, the victims may be forced to change their lifestyles.  They may change their telephone number, move to another district, quit their job or even refuse to go outside.


7.		A worrying characteristic of stalking is that it can escalate into violence.  Some stalkers put the victim in fear of violence in an attempt to exercise control and domination over their victim.  The stalker may or may not intend to carry out their threat.  But if the stalker does carry out his threat, the effect on the victim or his family could be deadly serious.  Non-violent harassment can also be devastating.  The unrelenting and unremitting pursuit and a presence in the victim�s daily life at every turn can disrupt or destroy the whole life of the victim.  As the emotional and practical effects of the stalking experience are substantial and may last for many years, the law should afford protection to individuals who are harassed by stalkers.


Chapter 2 - Protection from harassment under existing law


8.		Power to grant injunctions in family proceedings - The District Court may grant a non-molestation or exclusion order pursuant to the Domestic Violence Ordinance (Cap 189).  A non-molestation order may only be made on the basis that the harassment carried with it an element of intent to cause distress or harm.  This requirement gives rise to difficulties where the other party acts out of affection or is incapable of forming intent because he is suffering from mental problems.


9.		Injunctive relief under the Ordinance is available to married persons and cohabitants only. Victims of stalking who have never cohabited or have ceased to cohabit with the stalker at the time of the harassment in question occurs cannot invoke the jurisdiction of the court.  The requirement of marriage or cohabitation also deprives a party in other relationships (such as parent and child, relatives or a gay couple) the right to apply.  The protection afforded by the Ordinance is therefore very limited.  Victims who are harassed outside the family and domestic context have to seek relief in tort.


10.		Furthermore, a person who wishes to enforce an injunction has to apply for an order of committal by following the procedures prescribed in the Rules of the High Court.  Such procedures fail to give speedy and effective redress for breaches of injunction which might have serious consequences for the victims.  The Domestic Violence Ordinance seeks to deal with this problem by enabling the court to attach a power of arrest to injunctions which restrain the other party from using violence against the applicant or exclude him from the home or a specified area.  However, the court may exercise this power only if the other party has caused �actual bodily harm� to the applicant and the other party is likely to cause actual bodily harm again.  The court cannot attach a power of arrest if the other party has merely threatened to cause bodily harm to the applicant.


�
11.		In its report on Domestic Violence and Occupation of the Family Home, the English Law Commission thought that the range of persons who were protected by the domestic violence legislation was too narrow.  It made a number of recommendations for reform of the family law so as to strengthen protection for one member of a family against molestation or violence by another.  The UK Government implemented the recommendations of the Commission by enacting the Family Law Act 1996.  We believe that the private life of all parties to domestic relationship can be better protected if the Domestic Violence Ordinance can be reformed along the lines recommended by the English Law Commission.


12.		We propose that the Administration should give consideration to amending the law relating to domestic violence with a view to providing better protection to the private life of individuals.  (Para. 2.43)


13.		Difficulties of dealing with stalking under existing civil law - The law of tort provides a remedy to victims of stalking in some instances but the protection is neither complete nor adequate.  Even if it is accepted that the tort of molestation or harassment exists as a primary tort at common law, the scope, requirements and defences to such a tort have never been argued before the courts.  It is therefore uncertain that an injunction will be granted against the stalker on the basis of a past history of harassment or molestation alone.  Creating a statutory tort of harassment is a better alternative if the law is to provide clarity and certainty.


14.		Relying solely on civil remedies also has its limitations.  To obtain an injunction, notice must be given to the stalker.  This causes problems because a victim may not know the stalker�s name.  The police cannot be called upon to assist the victim in finding out the identity and address of the stalker.  Even if the stalker is known to the victim, many victims are discouraged from seeking a civil remedy because the civil procedures are cumbersome, expensive and less appropriate where emergency protection is required.  Moreover, injunctions are ineffective because they penalize perpetrators after the injunctions have been breached.  They can do nothing to protect the victim until the harm which they are designed to protect against has already occurred.


15.		Difficulties of dealing with stalking under existing criminal law - Existing criminal law deals mainly with single incidents of criminal behaviour such as murder, robbery, theft and assault.  It is far less developed in dealing with behaviour such as stalking which is continuous and where the whole is infinitely worse than the sum of the parts or any individual part.  Existing criminal laws therefore treat stalking behaviour piecemeal and deal with it as isolated incidents.  Law enforcement officers usually focus upon a particular aspect of the stalker�s conduct and seek to bring it within an existing provision of the criminal law.  The stalker can be prosecuted only if his act falls within the scope of a criminal offence.  The criminal law is inadequate in dealing with stalkers who follow their victims and harass them by video, fax, voice-mail or electronic mail.


Chapter 3 - Legislation in other jurisdictions


16.		We have examined the experience of Canada, New Zealand, New South Wales, South Australia, the United Kingdom and the United States of' America before arriving at our conclusions and recommendations.


Chapter 4 - Proposed reform


17.		Although there are no statistics on the prevalence of stalking in Hong Kong, statistics in other jurisdictions and the anecdotal evidence described in the consultation paper illustrate that harassment is a problem in Hong Kong.  What is needed is a law which can protect victims before their stalkers take violent action.  The procedures for obtaining such remedies must be simple, quick, inexpensive and effective.  Early intervention by the police should be available in cases where the stalker continues to make unwanted contact with his victim which causes alarm or distress.  The law must be flexible enough to deal with all kinds of stalking situations.


�
Need for criminal sanctions


18.		Stalking is disruptive to the private and family life of its victims.  It has a long term and devastating effect on the victim�s mental and physical health.  Such reprehensible behaviour should be penalized, whether on the ground of retribution or deterrence.  Confining stalkers to prison could give their victims time to change address, seek help from relatives or social workers, and prepare for the stalker�s release.


19.		Stalking cannot be dealt with by relying wholly on the civil law.  There are cases where the stalker is unknown to the victim.  The civil law cannot require the police to assist in this respect nor do they have authority to do so.  It is therefore essential that the investigative powers of the police are made available to identify the stalker and bring him to justice.


20.		If stalking is a crime in its own right, complaints about harassment will be responded to quickly and the police can intervene before another crime such as intimidation, assault, criminal damage, or even murder is committed.  Victims will feel safe and therefore more willing to report harassing behaviour.  Not only prosecutors would be able to invoke a dedicated offence to deal with such conduct but the courts would no longer have to stretch existing legal concepts to find a remedy. We therefore conclude that a new offence should be created to tackle the problem of stalking.


21.		Elements of the new offence - The essence of stalking is that the behaviour occurs repeatedly.   The mischief which is the target of anti-stalking legislation is repetitive behaviour which is lawful in itself but assumes a threatening character when viewed in aggregate.  The concept of persistence should therefore be introduced into the formulation of the new offence by utilizing the phrase �course of conduct�.  In order to achieve certainty, conduct on two occasions should suffice to constitute a �course of conduct�.


22.		It is the harmful effect which the behaviour has on the victim that turns what would otherwise be legitimate behaviour into criminal conduct.  We think that the effect of stalking activities must amount to at least harassment before the stalker�s conduct can be said to be culpable.  A person who pursues a course of conduct which amounts to harassment of another should be guilty of an offence.


23.		It is unnecessary to define harassment in the legislation, �harassment� being an ordinary word which can easily be understood by the courts and the ordinary public.  Although a definition of harassment is not required, it might be useful to spell out in the legislation that harassment includes causing someone alarm or distress.


24.		We think that harassing behaviour is harmful whether or not the stalker has threatened his victim.  Imposing a threat requirement will fail to catch stalkers who have not made any threat or have little or no communication with their victims.  It is also unnecessary to make threatening conduct an alternative component of the crime.  Where the stalker has committed an act which threatens his victim with injury to his person or property, he may be prosecuted for an assault or an intimidation offence.


25.		It is common ground that if the stalking offence requires specific intent on the part of the stalker, the anti-stalking provisions will not help victims who, because the stalkers are delusional or otherwise, are not capable of forming the intent.  Some stalkers may claim that their actions are motivated by love or a desire to protect another.  Others may claim that they are motivated by a belief that their activities are welcomed by their victims.  Nevertheless, they usually know that they are harassing another person.  A stalker who knows that his conduct amounts to harassment but nevertheless subjects the victim to harassment should be guilty of the proposed offence.


�
26.		In order to catch stalkers who are reckless as to whether their victims feel harassed, the offence should ensure that those who pursue a course of conduct which a reasonable person would realize amounts to harassment of the victim would not escape liability.


27.		We recommend that a person who pursues a course of conduct which amounts to harassment of another, and which he knows or ought to know amounts to harassment of the other, be guilty of a criminal offence.  For the purposes of this offence, �harassment� of a person includes causing the person alarm or distress; and a �course of conduct� must involve conduct on at least two occasions.  A person ought to know that his course of conduct amounts to harassment of another if a reasonable person in possession of the same information would think that the course of conduct amounted to harassment of the other.  (Para. 4.26)


28.		Incarceration not only prevents stalkers from committing a second offence, it also gives the victim time to rearrange his personal affairs or escape to a safe place.  It assures victims that they can be safe at least while the stalker is in prison.  Besides, the stalker can receive counselling or mental treatment in jail.


29.		We recommend that a person who is guilty of the proposed offence be liable to imprisonment for two years.  (Para. 4.30)


30.		Aggravated stalking - We think that a single offence of harassment would suffice to deal with stalking conduct which presently goes unpunished.  Conduct which puts someone in fear of violence may be dealt with under existing criminal law.  It is unnecessary to create an additional offence of pursuing a course of conduct which causes another to fear violence or to fear for his safety.


31.		Defences - We have to ensure that the law would not put in jeopardy the freedom of others to pursue legitimate activities.  Law enforcement officers may follow suspects and keep them under surveillance.  Ordinary citizens may also pursue a course of conduct which has as its object the prevention or detection of crime.


32.		Furthermore, normal news gathering activities of reporters should not be affected by our proposals.  Likewise, the activities of door to door salesmen, religious activists, debt collectors, security guards, private investigators and political canvassers may cause harassment but are legitimate if undertaken reasonably.  In order to safeguard all these activities, there should be a defence of acting reasonably in the circumstances of the case.


33.		We recommend that it be a defence for the defendant who is charged with the offence of harassment to show -


(a)	that the conduct was pursued for the purpose of preventing or detecting crime;


(b)	that the conduct was pursued under lawful authority; or


(c)	that the pursuit of the course of conduct was reasonable in the particular circumstances.  (Para. 4.38)


34.		We recommend that a certificate issued by the Secretary for Security stating that anything carried out by a specified person on a specified occasion related to security in respect of the Hong Kong Special Administrative Region or the prevention or detection of serious crime and was carried out on behalf of the Hong Kong Special Administrative Region Government shall be evidence that the provisions of the anti-stalking legislation do not apply to the conduct of that person on that occasion.  (Para. 4.40)


35.		Restraining orders in criminal proceedings - Criminal proceedings can deal only with offences that have already been committed.  There are no procedures under which the criminal courts can provide protection for victims of crime who might reasonably expect that they might be harmed by the convicted criminal in the future.  Although the victim may seek injunctive relief in the civil courts, it would be unfair to him if he is required to go through another hearing in order to obtain an injunction to protect his legitimate interests.


36.		We recommend that -


(a)	a court sentencing a person convicted of the offence of harassment may make an order restraining him from doing anything which amounts to harassment of the victim of the offence or any other person as the court thinks fit;


(b)	the restraining order may have effect for a specified period or until further notice;


(c)	the prosecutor, the defendant or any other person mentioned in the restraining order may apply to the court for it to be varied or discharged; and


(d)	a person who, without reasonable excuse, does anything which he is prohibited from doing by a restraining order shall be guilty of an arrestable offence, punishable by imprisonment for 6 months. (Para. 4.48)


Need for civil sanctions


37.		A person who suffers distress or financial loss as a result of having been harassed by a stalker should have a remedy at civil law.  We note that relying on existing torts to provide an effective remedy for victims of stalking has its limitations.  Even if it is accepted that a tort of molestation or harassment exists at common law, the exact parameters of the tort have yet to be defined and clarified on a case by case basis by the courts.  Any further development of the civil law to protect victims of harassment in Hong Kong is likely to take a long time.


�
38.		Criminal law should not be the exclusive method for preventing and restraining harassment.  Where stalking occurs in a domestic context, arresting the stalker may worsen an already volatile situation within the family.  It may also provoke him to take more aggressive actions against his object.  A civil remedy would be more appropriate in circumstances where the stalker�s behaviour is not sufficiently serious to warrant the intervention of criminal law.


39.		An added advantage of providing a civil remedy for harassment is that the standard of proof is lower in civil cases.  The courts need only be satisfied on the balance of probabilities that the defendant committed the wrongful act.  The creation of a tort of harassment would therefore provide greater protection since more victims would be able to gain access to the lesser test.


40.		Creating a distinct tort of harassment which protects the interests of individuals would not be dependent on property interests.  It would enable the victim to claim relief even though he has no family or other relationship with the stalker.  Furthermore, the victim would not be required to show bodily harm or psychiatric illness before he can obtain relief.  Proof of distress or anxiety caused by harassment would suffice.


41.		Providing a civil remedy by way of a tort of harassment would allow him to apply for an injunction to restrain the defendant from engaging in harassing behaviour in the future.  A victim who fears or apprehends that the stalker will harass him may then obtain an injunction in a quia timet action to prevent the stalker from harassing him even though the stalker has not yet committed a tortious act.  Such an injunctive remedy would prevent stalking behaviour from developing into something serious or violent.


42.		We recommend that a person who pursues a course of conduct which constitutes the offence of harassment shall be liable in tort to the victim of the course of conduct in question.  Damages may be recovered for any distress, anxiety and financial loss resulting from the harassment.  The courts may grant an injunction restraining the defendant from pursuing any conduct which amounts to harassment.  (Para. 4.63)


43.		Breach of injunction - We believe that it is unnecessary to create a further offence to deal with breaches of injunction granted in civil proceedings.  Whereas a person would commit the offence of harassment only if he has engaged in harassing behaviour on at least two occasions, a single act would suffice to constitute a breach of a civil injunction.  Imposing criminal sanctions for breach of a civil injunction would be too harsh for the defendant who has committed only one act of stalking.  The absence of an additional offence of breach of injunction would not expose the victim to a significant risk of harm because it is still open to him to institute contempt of court proceedings.  If the defendant were to act in breach of an injunction on two occasions, he would have committed the offence of harassment under our proposals. The police may then be called upon to arrest the defendant and put him on trial.


Harassment of debtors by debt collection agencies


44.		Although the regulation of the debt collection industry gives rise to concerns beyond our privacy reference, the use of abusive debt collection practices is nevertheless a serious social problem which ought to be addressed by legislation.  Many people are affected by such practices, not only because it is now extremely easy to obtain credit facilities from financial institutions, but also because innocent persons such as the friends, relatives, tenants and neighbours of the debtors may also be harassed by debt collectors.  We believe that specific legislation over and above the general provisions proposed in this paper is not only desirable but also necessary if we are to deal effectively with the problems created by unscrupulous debt collectors and to afford effective protection to innocent individuals as well as debtors who fail to pay their debts.


�
45.		We propose that the Administration should give consideration to proposing legislation which is designed to ensure that abusive debt collection practices would not be used by debt collection agencies.  (Para. 4.87)


Harassment of tenants and licensees of leased premises


46.		There have been reports that tenants in old buildings are harassed by developers who wish to evict them in order to make way for the redevelopment of the site.  Section 70B of the Landlord and Tenant (Consolidation) Ordinance (Cap 7) therefore makes unlawful deprivation and harassment of tenants a crime.  This section is based on section 1(3) of the UK Protection from Eviction Act 1977, but the scope of the former is narrower than that of the latter.  Whereas the Ordinance affords protection to only tenants and sub-tenants, the 1977 Act extends the protection to licensees occupying premises as a residence. The main problem in utilizing section 70B(2) to deal with harassment by landlords or developers lies with the difficulty of proving specific intent on the part of the defendant.  There must be an intent to cause the tenant either to give up the premises or to refrain from exercising some right in respect of the premises.


47.		We propose that the Administration should give consideration to amending section 70B of the Landlord and Tenant (Consolidation) Ordinance (Cap. 7) with a view to affording better protection to tenants and licensees from harassment by landlords.  (Para. 4.92)


Conclusion


48.		We believe that our  proposals will offer a satisfactory solution to the shortcomings of traditional remedies by providing more comprehensive and effective protection.  The victims would be given a choice of civil and criminal measures.  The proposed tort of harassment would entitle him to claim compensation and apply for an injunction to restrain the stalker from engaging in harassing behaviour.  The proposed offence of harassment would provide retribution and deterrence.  A stalker who is convicted of the offence may be asked to undergo counselling or receive mental treatment.  If he were sentenced to imprisonment, the victim would have time to take precautions to protect his safety.  The power of criminal courts would also be strengthened by allowing them to grant a restraining order breach of which would be an offence.  Such civil and criminal measures will complement each other and afford immediate protection to victims of stalking.
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