Article 25: right to participate in public life


450.		The political structure of the HKSAR is prescribed in Chapter IV of the Basic Law.  Article 26 of the Basic Law stipulates that permanent residents of the HKSAR shall have the right to vote and the right to stand for election in accordance with law. In addition, Article 21 of the BOR, which corresponds to this Article, guarantees the right and opportunity of every permanent residents to participate in public life.


Election of the Chief Executive


451.		As explained in Part I of this report (paragraphs 6 to 8), the Basic Law provides that the Chief Executive of the HKSAR is to be selected by election or through consultations held locally.  In accordance with the relevant decision of the NPC on 4 April 1990, the first Chief Executive was elected by a 400-member Selection Committee.  All 400 were permanent residents of the HKSAR.  They came from four broad sectors� and represented a wide spectrum of interests in the community.  They were elected by members of the Preparatory Committee from 5,789 applicants.


452.		The Preparatory Committee was established in accordance with the relevant decision of the NPC on 4 April 1990 to prepare for the establishment of the HKSAR, including the prescription of the method for the formation of its first government and the establishment of the Selection Committee for the election of its first Chief Executive.  The committee comprised 150 members (mostly comprising people from Hong Kong) appointed by the Standing Committee of the NPC.


453.		According to the Basic Law, the Chief Executive shall be a Chinese citizen who is a permanent resident of the Region and aged not less than 40, has no right of abode in any foreign country and has ordinarily resided in Hong Kong continuously for at least 20 years.  In the election of the first Chief Executive, an eligible person could become a candidate if he or she was nominated by 50 members of the Selection Committee, and the candidate who obtained an absolute majority of the votes cast would be elected.  Altogether there were eight candidates in the election, which was conducted by secret ballot in December 1996.  Mr Tung Chee-hwa was elected and the Central People�s Government accordingly appointed him Chief Executive.


Executive Council


454.		As explained in Part I of this report (paragraphs 9 to 10), the Executive Council assists the Chief Executive in policy making.  Article 55 of the Basic Law provides that members of the Executive Council shall be appointed by the Chief Executive from among the principal officials of the executive authorities, members of the Legislative Council and public figures.  They must be Chinese citizens and permanent residents of the HKSAR with no right of abode in any foreign country.  Except for the appointment, removal and disciplining of officials and the adoption of measures in emergencies, the Chief Executive shall consult the Executive Council before making important policy decisions, introducing bills into the Legislative Council, making subordinate legislation, or dissolving the Legislative Council.  If the Chief Executive does not accept a majority opinion of the Executive Council, he/she shall put the specific reasons on record.


Provisional Legislative Council


455.		As explained in Part I of this report (paragraphs 16 to 17), the Provisional Legislative Council (PLC) was set up to enable the business of Government to continue before elections could be held to form the first Legislative Council of the HKSAR.  There was a body of opinion that - because the Basic Law made no provision for a PLC - the Council had no legitimacy and its decisions/actions were therefore void.


456.		The Government does not accept this view and, indeed, the Court has consistently ruled against legal challenges to the PLC�s standing.  In HKSAR v Ma Wai-kwan, David & Others [1997] HKLRD 761, the Court of Appeal held that the HKSAR courts, as regional courts, had no jurisdiction to question the validity of any legislation or acts passed by the sovereign as the Provisional Legislative Council was an interim body set up by the Preparatory Committee of the NPC.  But it was open to the HKSAR courts to examine the existence of the decisions of the sovereign and decide whether such decisions had been properly implemented.  On that basis, the Court of Appeal unanimously held that the PLC was legally established by the Preparatory Committee, which exercised the authority and powers conferred on it by the NPC, and that its establishment was ratified by the NPC on 14 March 1997.


457.		The Court of Appeal reached the same decision in the case of Cheung Lai�wah (May 1998).  That case concerned the right of abode provisions in Article 24 of the Basic Law as applied under the Immigration Ordinance.  It is discussed in paragraphs 234 to 236 above in relation to Article 12.  The relevant provisions of the Immigration Ordinance were enacted by the PLC and the appellant sought to overturn them by challenging the legitimacy of the PLC and thence legality of the provision in question.  The Court of Appeal adhered to its decision in David Ma.  The appellant has sought leave to appeal to the Court of Final Appeal.


The 1998 Legislative Council election


458.		The first Legislative Council comprises 60 members returned by election on 24 May 1998.  The election was conducted  under the supervision of an independent statutory body, the Electoral Affairs Commission.  A record 166 candidates stood for election and a record 1.49 million voters (53% of the electorate) cast their votes.  The elections were held according to the relevant provisions of the Basic Law, the Legislative Council Ordinance (Chapter 542), the Electoral Affairs Commission Ordinance (Chapter 541) and the Corrupt and Illegal Practices Ordinance (Chapter 288) and their subsidiary legislation.


459.		As provided in the �Decision of the National People�s Congress on the Method for the Formation of the First Government and the First Legislative Council of the HKSAR� adopted at the Third Session of the Seventh National People�s Congress on 4 April 1990, candidates of the First Legislative Council of the HKSAR were returned in three types of constituency: the geographical, the functional and the Election Committee.  The electoral arrangements for each of these were -


	(a)	geographical constituencies


twenty members were returned by direct elections based on universal suffrage;


votes were cast under a form of proportional representation known as the �list voting system�.  Details of the list voting system are set out at Annex 18; and


all permanent residents of the HKSAR who had reached the age of 18 or above were eligible to be registered and to vote.  Some 2.8 million people - 70% of those eligible to do so registered as electors.  This is the highest in Hong Kong�s electoral history, both in terms of number and percentage;


�
	(b)	functional constituencies


these returned 30 members.  As explained in paragraph 34 of the Supplementary Report, the functional constituency system was introduced into Hong Kong in 1985.  The 1998 constituencies ensured a balanced representation of the professional, financial and economic sectors;


	(c)	Election Committee


the Committee returned ten members.  Its 800 members were permanent residents of the HKSAR representing a wide range of community interests.  Most were returned by election on 2 April held under the supervision of the Electoral Affairs Commission.  Exceptions were the representatives of the religious sub-sector (who were returned by nomination) and the ex-officio members of the Election Committee (who were the Hong Kong deputies to the NPC and members of the PLC). 


460.		Article 67 of the Basic Law provides that permanent residents of the HKSAR who are not of Chinese nationality or who have the right of abode in foreign countries may become members of the Legislative Council if so elected, subject to their number not exceeding 20% of the total membership of the Council.  The 12 seats concerned were allocated to the 12 functional constituencies designated for this purpose under section 37 of the Legislative Council Ordinance.   These limitations have been imposed to ensure that no more than the prescribed 12 seats can be won by this group of candidates.  These arrangements ensure that no more than 12 seats can be won by this group of candidates.Without the restrictions, it would be possible that more than the constitutional 12 non�Chinese nationals could win seats.


461.		Commentators have said that -


(a)	the election system is inconsistent with the requirements of Article 25(a) and (b).  The comment overlooks the reservation taken out against this provision when the Covenant was extended to Hong Kong.  We are mindful of the Committee�s view on the scope of this reservation (paragraph 19 of its Concluding Observations on the previous report).  But we respectfully disagree with that assessment and maintain the view expressed in the Supplementary Report that our electoral system is appropriate to Hong Kong�s circumstances and gives rise to no incompatibility with any of the provisions of the Covenant as it applies to Hong Kong; and


(b)	the functional constituencies gives undue weight to the business community and discriminates among voters.  This reflects comments made by the Committee in their Concluding Observations on the previous report.  We respectfully maintain the position (in paragraph 34 of the Supplementary Report) that functional constituencies provide a representative voice for the territory�s economic, financial and professional sectors, reflecting their importance in the community.  These constituencies - and the system of election to them - have served Hong Kong well, and they will continue to do so.  Nevertheless, they are transitional.  The ultimate aim, as provided for in Article 68 of the Basic Law, is the election of all members of the Legislative Council by universal suffragePersons may be disqualified from being nominated for candidacy if, on the date of nomination or of the election, are serving sentences of imprisonment.  They may also be so disqualified if they have convictions under the ordinances mentioned above and the election in question is to be held - or is held - within five years from the date of their convictions.


462.		The Committee also expressed the concern that laws depriving convicted persons of their voting rights for periods of up to ten years might be a disproportionate restriction of the rights protected by Article 25.  We are pleased to advise the Committee that the disqualification criteria have since been amended. Now, sections 31 and 39 of the Legislative Council Ordinance provide that a person convicted of specified offences or sentenced to a certain period of imprisonment shall be disqualified from being an elector for three years� and from being a candidate for five years.





Electoral Affairs Commission


463.		The Electoral Affairs Commission, established in September 1997, is an independent statutory body whose role is to supervise the conduct of Legislative Council elections and elections of district organisations.  Its task is to ensure that elections are conducted openly, fairly and honestly. It also makes recommendations to the Chief Executive on the delineation of geographical constituencies for the elections, draws up regulations and guidelines on voter registration, makes practical arrangements for the elections, supervises the conduct of elections, and handles election-related complaints.  Members of the Commission was appointed by the Chief Executive.  Its Chairman is a High Court judge.  It has two other members, both of whom are politically neutral.


464.		To ensure the transparency of the electoral process of the 1998 Legislative Council election, candidates and their agents were allowed to observe the conduct of the poll inside the polling stations and the counting process inside the counting stations.  A substantial publicity campaign was conducted before the election to familiarise the public with the electoral arrangements before the election.  The international and local media were also briefed on the detailed arrangements.


Provisional District Boards, Provisional Regional Council and �Provisional Urban Council


465.		Article 97 of the Basic Law provides that district organisations which are not organs of political power may be established in the Hong Kong Special Administrative Region, to be consulted by the government of the Region on district administration and other affairs, or to be responsible for providing services in such fields as culture, recreation and environmental sanitation.  Article 98 further stipulates that the powers and functions of the organisations and the method for their formation shall be prescribed by law.


466.		District organisations (the Municipal Councils and the District Boards) are channels for public participation in community affairs.  The former Municipal Councils and District Boards established under British rule were dissolved on 30 June 1997.


467.		As explained in Part I of this report (paragraphs 18 and 19), on 1 February 1997, in preparation for the establishment of the Hong Kong Special Administrative Region, the Preparatory Committee decided that the HKSAR Government should set up provisional district organisations� on 1 July 1997 before elections to form the first district organisations of the Region. The members of these provisional bodies were appointed by the Chief Executive.  Their term of office will end no later than 31 December 1999.


468.		The 18 Provisional District Boards have a total of 468 members. These include all 373 members elected to serve in the former District Boards and 95 new members.


469.		The main function of Provisional District Boards is to tender advice to the Government on matters affecting the interests or well-being of the districts, the provision and use of public services and facilities within the districts, and the adequacy and priorities of government programmes for the districts.  Advice on territory-wide issues is also sought.  Funds are provided for the Boards to undertake minor environmental improvement projects and to promote recreational and cultural activities within the district.


470.		The Provisional Urban Council and Provisional Regional Council each have 50 members.  These include all elected members of the former Urban Council and the Regional Council.  In addition, nine new members were appointed to the Provisional Urban Council and 11 to the Provisional Regional Council.


471.		The two Councils provide a wide range of services at the regional level.  These include environmental and food hygiene, parks and rest areas, cultural activities (exhibition, performances and so forth), courses in a large selection of sports and other recreational activities.  They also provide the facilities necessary for these services.  Within the resources available, the Councils have full autonomy in determining their own budgets and in setting priorities for their programmes.


Review of district organisations


472.		The Government is reviewing the structure, functions, composition, and financial arrangements of the Municipal Councils and the District Boards.  The objectives are to identify how the functions of the district organisations, particularly the Municipal Councils, should best be performed; to enhance public accountability and cost-effectiveness in the use of public funds; to propose changes to the present structure of district organisations to reduce duplication of effort and to improve efficiency; and to maintain district identity and strengthen public participation in public affairs.


473.		In June 1998, we issued a consultation document inviting public views on the options for change.  The consultation period ended in late-July. As at the time of drafting, we are assessing the response.  A decision on the future structure and functions of district organisations is expected to be made in October 1998.  Any changes could entail introducing new or amending laws into the Legislative Council.  We aim to hold the elections for the district organisations in late-1999, before the terms of office of the �provisional members� expire.


Government advisory boards and committees


474.		As explained in paragraphs 334 to 335 of the previous report, the network of Government advisory boards and committees is a distinctive feature of Hong Kong system of government.  Their purpose is to advise Government on issues ranging from fundamental livelihood matters to highly specialised and technical subjects.  There are at present over 350 of these bodies.  Some are statutory, others not, their members include both Government officials and more than 3,500 members of the public. Some individuals serve on more than one body.


Appointment and transparency measures


475.		Members are appointed to these bodies on the basis of individual merit taking into account their personal abilities, expertise, experience, integrity and commitment to public service. The Government�s objective is to ensure appointment of the persons best able to meet the needs of the bodies concerned.  The Government encourages an inflow of new ideas through a reasonable turnover of membership and, where appropriate, seeks opportunity to broaden cross-sectional representation.


476.		The Government encourages the advisory bodies to inform the public of their work and to open their meetings to public attendance insofar as that is compatible with the nature of the work itself.�  Increasingly, information is being made available for public inspection in accordance with the Code on Access to Information.�  The agenda, notice of meeting and operational rules are being uploaded onto the Internet.  So too is background information on members of the bodies, such as profession, public service record and so forth.


Access to public service


477.		Article 99 of the Basic Law provides that - with the exception of the provisions regarding foreign nationals in Article 101 - public servants must be permanent residents of the Region.  Article 101 provides that the Government of the HKSAR may employ foreign nationals previously serving in the public service in Hong Kong, or those who have become permanent residents of the HKSAR, to serve as public servants in government departments at all levels, except the principal official posts (23 posts at present) which should be filled by Chinese citizens among permanent residents of the HKSAR with no right of abode in any foreign country.  It also provides that �the Government may employ foreign nationals as advisers to government departments and, when required, may recruit qualified candidates from outside the HKSAR to fill professional and technical posts in government departments�.


478.		Otherwise, access to the public service on general terms of equality is open to all suitably qualified persons.  Recruitment is based on open and fair competition.  Candidates who meet the specified entry requirements (which, in turn, are based on qualifications and experience) may apply and compete for vacancies.


Localisation policy


479.		As explained in paragraphs 337 to 340 of the previous report, the Government seeks to ensure that the public service is staffed primarily by officers whose roots are in - and who have a sense of commitment to - Hong Kong.  Overseas candidates are considered only when no qualified and suitable local candidate is available.  New entrants are recruited on �locals� or �overseas� terms according to their time of appointment, habitual residence, general background and social ties, and potential dislocation or uprooting.  Race and nationality are not considered: there are officers on local terms who are foreign nationals and officers on overseas terms who are ethnically Chinese.  Officers on overseas agreement terms who have become permanent residents may apply for transfer to local terms.  Once so transferred, they serve on the same terms and conditions as all other officers serving on those terms.


The �AECS� case


480.		Some of the arrangements for transfer from overseas to local terms have been challenged by the Association of Expatriate Civil Servants of Hong Kong (AECS).  The Court noted that there was no suggestion that the localisation policy was in itself unlawful and ruled that several aspects of the arrangements were legitimate.  But it ruled that certain arrangements for transfer� were incompatible with the BORO.  The Government of the HKSAR has rectified those arrangements.


� 	The four broad sectors are �Industrial, commercial and financial sectors�, �The professions�, �Labour, grass-roots, religious and other sectors� and �Former political figures, Hong Kong deputies to the National People�s Congress and representatives of Hong Kong members of the National Committee of the Chinese People�s Political Consultative Conference�.


� Previously, such a person could not be an elector for seven years.





� 	The Provisional Urban Council, the Provisional Regional Council and Provisional District Boards.


� 	Some of the bodies deal with issues, that, by their nature, preclude direct scrutiny.  For example, some examine matters of commercial confidence; others take personal testimony that is given on the understanding that it will not be attributed.


� 	See paragraphs 330 to 340 above in respect of Article 19.


� 	Such as requiring a transferee to transfer at a lower rank when a local officer is available to replace him; restricting a transferee from being considered for promotion during his first agreement after transfer; and restricting a transferee from applying for transfer to permanent and pensionable terms.
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