Article 14: equality before courts and right to fair and public hearing


Legal position


257.			The provisions of Article 14 are given direct effect in domestic law through Articles 10 and 11 of the BOR.  At the constitutional level -


Article 35 of the Basic Law guarantees �the right to confidential legal advice, access to the courts, choice of lawyers for timely protection of lawful rights and interests or for representation in the courts, and to judicial remedies�.  It also guarantees �the right to institute legal proceedings in the courts against the acts of the executive authorities and their personnel�;


Article 85 of the Basic Law guarantees the independence of the judiciary;


Article 86 guarantees the continuance of trial by jury;


Article 87 guarantees the right to fair trial without delay and the presumption of innocence; and


Article 89 guarantees judges� security of tenure.


Independence of the Judiciary


258.			Section 4, Chapter IV of the Basic Law (Articles 80 to 96) establishes the constitutional framework for Hong Kong�s judiciary.  See paragraphs 23 to 28 of Part I of this report.


Appointment of judges


259.			As explained in Part I of this report, Article 88 of the Basic Law provides that judges are to be appointed by the Chief Executive in accordance with the recommendations of an independent commission.  The Judicial Officers Recommendation Commission (�the Commission�) has been established for that purpose.  The Commission is chaired by the Chief Justice.  Its membership is composed in equal proportions of  judges, lawyers and eminent individuals unconnected with the law. 


260.			The Commission is a statutory organisation.  Section 6 of the Judicial Officers Recommendation Commission Ordinance (Chapter 92) states that its functions are to advise or make recommendations to the Chief Executive regarding -


(a)	the filling of vacancies in judicial offices;


(b)	such representations from a judicial officer concerning conditions of service as may be referred to it by the Chief Executive; and


(c)	any matter affecting judicial officers which may be prescribed or which the Chief Executive may refer to the Commission.


261.			Article 92 of the Basic Law provides that judges and other members of the Judiciary of the HKSAR �shall be chosen on the basis of their judicial and professional qualities and may be recruited from other common law jurisdictions�.  Candidates for judicial appointment are assessed on the basis of their professional competence in the law, judicial temperament and personal conduct.  Appointments to the District Court and below are through open recruitment.  Vacancies are advertised in newspapers and notified to both branches of the legal profession and the Government�s legal group of departments.  There is no formal advertisement of vacancies in the High Court and above.  Only professionals of the highest standing are considered for appointment and such persons are generally well known to the profession, the Judiciary and members of the Commission.


262.			Section 9 of the Judicial Officers Recommendation Commission Ordinance provides that any report, statement or communication made by the Commission in the discharge of its duties is privileged in that its production may not be compelled in any legal proceedings.  Members of the Commission enjoy the same privileges and protections in proceedings brought against them as do judges when acting in the execution of their office.  It is an offence - punishable by imprisonment - to provide false information, or to influence or attempt to influence a decision of the Commission or any of its members.


263.			Article 90 of the Basic Law provides that - when proposing to appoint persons as judges of the Court of Final Appeal or the Chief Judge of the High Court (or to remove them from those positions) - the Chief Executive shall obtain the endorsement of the Legislative Council and report such appointment or removal to the Standing Committee of the National People�s Congress for the record.  This Article seeks to confer on the Legislature a residual power of veto to ensure that the independence of the Judiciary is maintained and that the Basic Law process regarding judicial appointments has been followed. 


Tenure, retirement and removal from office


264.			Under the law, judges enjoy security of tenure and shall only vacate their office when they attain the retirement age of 65.  Article 89 of the Basic Law provides that judges may only be removed from office for inability to discharge their duties, or for misbehaviour, by the Chief Executive on the recommendation of a tribunal appointed by the Chief Justice of the Court of Final Appeal and consisting of not fewer than three local judges.


Court of Final Appeal


265.			Article 19 of the Basic Law provides that the Hong Kong Special Administrative Region shall be vested with independent judicial power, including that of final adjudication.


266.			The Court of Final Appeal was established on 1 July 1997.  It is the highest appellate Court in Hong Kong and has jurisdiction in respect of matters conferred on it by the Hong Kong Court of Final Appeal Ordinance (Chapter 484) (CFA Ordinance) and by any other law, other than acts of state such as defence and foreign affairs.  It hears appeals on civil and criminal matters from the High Court (that is, the Court of Appeal and the Court of First Instance).  The powers of the Court of Final Appeal are set out in the CFA Ordinance.  It may confirm, reverse or vary the decision of the Court from which the appeal lies or may remit the matter with its opinion to that Court, or may make such other order in the matter as it thinks fit.


267.			The composition of the Court of Final Appeal is prescribed in section 5 of the CFA Ordinance.  It comprises the Chief Justice and three permanent judges.  In hearing and determining appeals, the Court may, as required, invite a non-permanent Hong Kong judge or a judge from another common law jurisdiction to sit on the Court.


268.			In addition to the Chief Justice and the three permanent judges of the CFA, there are also 11 non-permanent Hong Kong judges and six judges from other common law jurisdictions.  Of the six judges from other common law jurisdictions, two are serving British Law Lords, Lord Nicholls of Birkenhead and Lord Hoffmann; two are Australia�s former Chief Justice of the High Court Sir Anthony Mason and former High Court Judge Sir Daryl Dawson; and two are New Zealand�s retired President of the Court of Appeal, Lord Cooke who now sits in the British House of Lords and the Privy Council and a retired judge of the Court of Appeal Sir Edward Somers.


269.			Section 13 of the CFA Ordinance provides that a person who has been appointed as the Chief Justice, a permanent judge or a non-permanent judge of the Court of Final Appeal shall not be entitled to practise as a barrister or solicitor in Hong Kong either while he holds office as such a judge or at any time after he ceases to hold office.  High Court and District Court judges give an undertaking on their appointment not to revert to private practice.


270.			Since its establishment, the Court of Final Appeal has received 29 applications for leave to appeal (18 criminal; 11 civil) and 14 substantive appeals (two criminal and 12 civil).


�Acts of State�


271.			In paragraph 14 of its Concluding Observations on the previous report, the Committee expressed concern that under the CFA Ordinance, the jurisdiction of the Court would �not extend to reviewing undefined acts of state by the executive�.  The Committee was concerned that �vague terminology such as acts of state might be interpreted so as to impose undue restrictions on the jurisdiction of the Court, including the application of any emergency laws that might be enacted in the future�.


272.			The Committee�s concern related to section 4(2) of the Ordinance.  This restates the wording of Article 19 of the Basic Law, which stipulates that the courts of the HKSAR shall not have jurisdiction over acts of state such as defence and foreign affairs.  These provisions reflect the common law principle that, while the courts have no jurisdiction over acts of state, it is for the courts to decide whether or not a particular act was an act of state.  This principle would apply to the question as to whether a response to an emergency, including an order under Article 18 of the Basic Law, amounted to such an act.


273.			The application of emergency law under Article 18 of the Basic Law is subject to the limits on emergency powers imposed by the Covenant which is entrenched through Article 39 of the Basic Law.  Thus, in accordance with Article 4 of the Covenant, the existence of a public emergency must be officially proclaimed.  Measures may only be taken derogating from the rights in the Covenant to the extent strictly required by the exigencies of the situation and in accordance with the prohibitions on derogation in Article 4.2.





Use of Chinese in the courts


274.			All legal restrictions on the use of Chinese in the District Court and the courts above were lifted before 1 July 1997.  Both Chinese and English are official languages for filing and conducting proceedings.  In civil proceedings, parties may issue writs, file defences or notices of appeal in either of the official languages.  Charge sheets served on the accused in criminal proceedings are in both official languages.  The prosecution is obliged - on request - to give persons accused of crimes translations of documents served on them.  Defendants, parties and witnesses are free to use any language they choose before the court.  Where a defendant or party is not conversant in the official language in which the trial is conducted, interpretation services are provided free of charge by the court.


Bilingual charge forms


275.			In paragraph 12 of its Concluding Observations on the previous report, the Committee noted with concern that official charge forms and charge sheets as well as court documents were in English only, though efforts were being made to make Chinese versions available.  In paragraph 9(b) of the Supplementary Report, we explained that bilingual sheets were in use in the Magistrates� Courts, the District Court and the High Court. The experimental forms used in the police pilot scheme (described in paragraphs 170 and 171 of the previous report) were in use throughout the Police Force.  But - as at May 1996 - those forms were not yet fully bilingual because authentic Chinese versions were not available for all the relevant Ordinances.  As an interim measure, the Police were using a bilingual glossary of terms commonly used for laying charges.�


�
276.			Since then, the translation process has steadily progressed.  As at 30 June 1998, the forms carried authenticated Chinese version of about 70% of all charges, these being the ones most commonly used.  We expect to complete the exercise by June 1999.


Right to be tried without undue delay


277.			In paragraphs 178 and 179 of the previous report, we explained that the growing volume and complexity of cases before the courts had resulted in unacceptably long waiting times.  To speed up the disposal of cases, the Judiciary had created additional judicial posts and maintained special court lists� for specific areas of litigation (such as construction and arbitration, commercial matters, personal injuries).


278.			Since the previous report, new special lists have been created to reduce the waiting times for cases in other areas.  These include discrete lists to deal with cases brought under the Sex Discrimination Ordinance, the Disability Discrimination Ordinance and the Family Status Discrimination Ordinance.  And the Administrative Law List - established in 1997 - handles applications for judicial review, habeas corpus, election petitions, appeals from decisions of the Obscene Articles Tribunal and civil cases that raise issues under the BORO and that have been certified by a judge as suitable for transfer to the list.


279.			Resources have been secured for the creation of five additional courts to handle cases involving the Bill of Rights and equal opportunities.  The Judiciary has been closely monitoring the waiting times and caseloads of the relevant court lists with a view to creating the additional courts once the caseload so justifies.


280.			Additionally, the Judiciary has introduced digital audio recording and transcription services in all courts and has improved the management of court services.  These measures have helped to reduce court waiting times to reasonable levels.


Right of access to the legal system


Legal Aid


281.			As explained in Part I of this report (paragraphs 37 to 39), publicly-funded legal aid services are provided by the Legal Aid Department and the Duty Lawyer Service.  The Legal Aid Department provides legal aid in the form of legal representation in all criminal - and most� civil cases heard in courts at the District Court level and above.  Applicants in civil cases are subject to a means test and a merit test.  In criminal cases, in line with subsection 3(d) of this Article, only the means test normally applies, though the merit test applies to criminal appeals.  All successful applicants must contribute a small part of their financial resources to the costs of the services they obtain if they can afford to do so.


282.			Applicants who qualify under the means test (and the merit test if applicable) are granted legal aid, regardless of their social status, religious backgrounds, political beliefs or residency status, or other status.  Some commentators have expressed the concern that legal aid is unavailable for immigration-related offences.  This concern is unfounded: legal aid is not subject to any restrictions on the ground of residency or origin.  Indeed, the lack of such restrictions has itself been the focus of concern on the part of Hong Kong residents.  The Government position is that any such restrictions would be inconsistent with subsection 1 of this Article (read in conjunction with Article 2(1)).


The supplementary legal aid scheme


283.			This scheme benefits persons who are financially better-off than those who qualify for standard legal aid but not sufficiently so to meet the cost of personal injuries litigation.  The scheme covers such proceedings as suits for damages arising from deaths or personal injuries;  employee compensation claims; and claims arising from professional negligence by medical doctors, dentists or lawyers.  Successful litigants who have benefited under the supplementary scheme must contribute 15% of the damages so recovered.  Such contributions are added to the fund that pays for the scheme.


284.			In 1997, the Legal Aid Department received about 30,000 applications for legal aid.  The annual expenditure for the Department is about HK$870 million.


285.			The Director of Legal Aid is required by law to consider all applications for legal aid in accordance with detailed legislative provisions.  Persons aggrieved by the Director�s decisions, including decisions to refuse legal aid may appeal to the Registrar of the High Court, or in relation to appeals to the Court of Final Appeal, to an independent committee comprising representatives from the legal profession and the judiciary.  This ensures that there is an independent check on the Director�s exercise of statutory powers.


Areas of public concern


286.			Some commentators have said that - in refusing legal aid to defendants in complex commercial crime cases - the Director of Legal Aid failed to �place the interest of justice in the forefront� (sic).  The comment refers to the discretionary power - available to the Director of Legal Aid in relation to criminal proceedings - to grant legal aid to applicants whose financial means exceed the normal financial eligibility limit.  The discretion may be exercised if the Director is satisfied that it is in the interests of justice to do so.  Where the discretion is exercised, the applicants must pay a prescribed contribution determined in accordance with statutory provisions.


287.			The Court� held that the question of the Director of Legal Aid exercising discretion to grant legal aid did not arise until he is satisfied as to the full extent of the financial resources of the applicants.  This decision was affirmed by the Court of Appeal.


288.			Commentators have also said that the interests of justice were not served when - in the first legally aided case heard before the Court of Appeal of the High Court of Hong Kong after 1 July 1997� - the defence Counsel was not instructed to argue the case on the issue of the legality of the Provisional Legislative Council.  Counsel was not so instructed because the defendants who first raised the issue in the lower court did not seek legal aid to pursue the issue before the Court of Appeal and the only legally aided defendant in the case decided not to press the issue after consulting senior Counsel.  The question of the legality of the Provisional Legislative Council was recently re-opened in an appeal involving the right of abode of children born in Mainland China�.  The appellants were granted legal aid as they were in the lower Court.  The difference in approach in the second case was based partly on the advice of counsel and partly on the instructions of the legally aided persons concerned.


Duty Lawyer Service


289.			This is explained in paragraph 39 of Part I of this report.  As stated there, the Service comprises the -


(a)	Duty Lawyer Scheme which assists defendants in cases before the Magistrates� Courts.  Applicants are subject to a simple means test, and if their applications are approved, are required to pay a nominal handling fee.  The Administrator of the Duty Lawyer Service has the discretion to waive the means test in deserving cases and the handling fee if aided persons are unable to afford it;


(b)	Legal Advice Scheme, which provides free legal advice on an appointment basis.  Anyone who wishes to consult a volunteer lawyer can make an appointment through one of the several referral agencies such as social welfare agencies and the Government�s District Offices; and 


(c)	�Tel-Law Scheme�, which provides taped information on a variety of legal topics of general interest to the public.


290.			In 1997, the Government subvention totalled HK$90 million.  Over 35,000 defendants were represented under the Duty Lawyer Scheme.  The Legal Advice Service handled over 5,000 cases.  And there were over 115,000 approaches to the Tel-Law service.


291.			The Government recently completed a review of legal aid policy.  This focused on the criteria for assessing applicants� financial eligibility, the extension of legal aid to coroners� inquests and the operation of the existing legal aid legislation.  A key recommendation of the review was to improve the formula for calculating the disposable income of legal aid applicants when assessing their financial eligibility.  Under the proposed formula, it is estimated that up to 8% more of Hong Kong households will become financially eligible for legal aid.  Public views were sought on the recommendations.  These are summarised at Annex 12.  The response was generally positive.  The Government is now considering the suggestions made by the public and the Legal Aid Services Council and will implement the improvement measures after the necessary legislative amendments have been made.


�
Legal Aid Services Council


292.			The Council was established in 1996 to advise the Government on legal aid policy and, to oversee (but not manage) the administration of legal aid services by the Legal Aid Department�.  As a statutory body, the Council is independent of the Government.  It is chaired by a person who is independent of both the Government and the legal profession.  Its members include lawyers and distinguished lay persons.  The Director of Legal Aid is an ex-officio member.


293.			In paragraph 16 of its Concluding Observations on the previous report, the Committee expressed concern that applications for legal aid in Hong Kong were refused �in a large number of BOR cases directed against the Government or public officers�.  We are unsure how this concern arose.  The Legal Aid Department frequently provides legal aid to persons challenging Government policies or decisions.  In 1997 alone, over 4,000 legal aid certificates were granted to Vietnamese migrants and mainland-born children.  All were granted for the purpose of seeking judicial review proceedings against the Government.


294.			Nevertheless, Government is determined that the legal aid system should be - and be seen to be - impartial, fair and independent.  It has been suggested that these objectives would be best served by setting up an independent �Legal Aid Authority�.  With these things in mind, the Government has commissioned the Council to examine the desirability and feasibility of establishing such a body.  The Council has engaged international consultants to undertake the study.  The consultants have examined the legal aid systems in England and Wales, New Zealand, Australia and Canada.  They have also examined the costs and benefits of establishing such an authority, its possible powers and composition.  The Legal Aid Services Council is now considering the consultants� recommendations with a view to tendering its advice to the Government in August 1998.


Access to the laws : financial aid for child applicants


295.			The Legal Aid (Assessment of Resources and Contributions) Regulations (subsidiary legislation made under the Legal Aid Ordinance) provide that - when an applicant for legal aid is an �infant� (defined in the Legal Aid Ordinance as an unmarried person under the age of 18) - the financial resources of his parents or guardians will not be treated as the applicant�s financial resources.  In the case of adults, the financial resources of an applicant�s spouse are normally treated as the applicant�s own financial resources.  This rule does not apply if the spouse has a contrary interest in the dispute in respect of which the application is made, or if the applicant and his/her spouse are living separate and apart.  Some commentators consider these differences of treatment to be inequitable.


296.			Government�s position is that - consistent with the principle in Article 3.1 of the Convention on the Rights of the Child - the best interests of the child should be paramount.  We believe that the current practice in relation to infant applicants is consistent with that principle.  If the financial resources of the parents or guardians were treated as an infant applicant�s own, many parents or guardians might be unable (or unwilling) to pursue cases on behalf of such applicants, since they would be required to contribute to the costs of so doing.  And - if they did pursue a case and were successful - they could be out of pocket as any damages recovered for or on behalf of the infant would be paid or otherwise dealt with in accordance with the directions of the court for the benefit of the infant.


�	The process for preparing authentic Chinese versions for all Ordinances in Hong Kong was completed in May 1997.


�	Essentially, the special list system entails assigning particular legal specialisms to particular judicial officers.  The officers so designated do not exclusively adjudicate in areas relating to those specialisms.  But, when cases arise in those areas while they are dealing with cases in other areas, the cases in their designated areas automatically become their next items of business.


�	There is a small number of civil cases - specified in the Legal Aid Ordinance (Chapter 91) for which legal aid is not available.  These include proceedings in respect of defamation, relator actions, proceedings for the recovering of a penalty where the proceedings may be taken by any person and the whole or part of the penalty is payable to the person taking the proceedings, and election petitions.


�	In MP No. 2410 of 1992 (Mayo J.) and CA No. 72 of 1993 (CA).


�	HKSAR v Ma Wai Kwan, David.  Counsel argued that the PLC was an illegal body and that the Reunification Ordinance passed by it, which established the High Court after 1 July 1997, was not lawfully enacted such that the High Court (the then Supreme Court) ceased to operate after 1 July 1997 and the indictment was not valid and the pending criminal proceedings should not continue.


�	Cheung Lai Wah v The Director of Immigration.


�	Section 4 of the Legal Aid Services Council Ordinance (Chapter 489).
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