Article 19: freedom of opinion and expression

326.			At the constitutional level, Article 27 of the Basic Law provides, inter alia, that Hong Kong residents shall have freedom of speech, of the press and of publication.  Article 34 of the Basic Law also provides that Hong Kong residents shall have freedom to engage in academic research and cultural activities.

327.			Article 16 of the BOR gives domestic effect to Article 19.

Press freedom and self-censorship

328.			The Government is committed to maintaining a free press.  Its policy is to maintain an environment in which a free and active press can operate under minimum regulation - regulation that does not fetter freedom of expression or editorial independence.  To this end, since the enactment of the BORO in June 1991, Government has examined 53 separate provisions in 27 Ordinances and removed provisions that threaten press freedom.  To-date, 96 per cent of the provisions have been dealt with - 40 have been amended or repealed and 11 left unaltered as they are compatible with the BORO and the Covenant.  The remaining two provisions - which relate to the interception of communications - are under review: see paragraphs 315 to 317 above in respect of Article 17.

329.			Some commentators have expressed the concern that the Hong Kong media has been exercising self-censorship.  As indicated in paragraph 245 of the previous report and paragraph 57 of the supplementary report, the Government does not believe that it should intervene in such matters.  Any such intervention, no matter how well intentioned, could easily be mistaken for interference with editorial independence or at best, a lack of confidence in the professional integrity of our journalists.  In any case, experience indicates that the concerns have been exaggerated.  We continue to see media reports on all issues, including those relating to the Mainland, Taiwan and Tibet.  And all branches of the media fearlessly publish views and articles critical of both the CPG and the SAR Government.

Code on Access to Information

330.			In recent years, as explained in paragraph 242 of the previous report, the Government has taken measures to improve public access to information.  Its policy is to make available to the public as much information as possible to enhance their understanding of the formulation and implementation of policy so that they can more readily understand the basis on which the Government makes its decisions.

331.			In furtherance of that policy - and as explained in paragraph 244 of the previous report - we introduced an administrative Code on Access to Information in March 1995, initially on a pilot basis but, by December 1996, across the whole of Government.  Under the Code, information held by the Government will be made available to the public, either routinely or on request, unless there are valid reasons - related to public, private or commercial interests - to withhold it.  Those reasons are set out in Part 2 of the Code, the whole of which is reproduced at Annex 14.  Members of the public who are dissatisfied with a department�s response under the Code have access to the Ombudsman.

332.			Experience so far has shown that the Code provides a workable framework for public access to information held by Government.  This is, perhaps, best demonstrated by the rate of compliance.  From 1 March 1995 to the 30 June 1998, the Government had received a total of 4,190 requests for information.  The response was as follows -

�			Met in full									85.3%

			Met in part									 2.0%

			Declined										 2.6%

			Documents requested not held by	�			departments concerned						 5.0%

			Withdrawn by requesters						 3.3%

			Others										 1.8%

														100%

333.			Nine complaints have been lodged with the Ombudsman -

�Number��(a)	Complaints investigated :�Unsubstantiated�Partially substantiated

	Substantiated��2�1

1��(b)	Complaints being examined :�1��(c)	Complaints concluded by rendering assistance/ clarification to complainants after examination of information provided by the departments concerned :����2��(d)	Complaints withdrawn by complainants :�2��Total :	�9��

334.			In late-1997, the Hong Kong Journalists Association - which is actively interested in issues concerning the freedom of information - conducted a survey to test the effectiveness of the Code.  In early-1998, it issued a press release on its findings, stating that -

��A total of 81 documents were requested, carefully selected to give a representative result.  Only 35 per cent were available in full.  Nine per cent were withheld in part and 25 per cent were withheld in full, all citing reasons provided under the Code.  Thirty-two percent were not available for other reasons.�

335.			The Association concluded that the Code had failed and called on the Government to start work on a Freedom of Information Ordinance.

336.			Government�s own records of its response to the survey differ significantly from those of the Association.  Our statistics are kept in terms of the number of requests for documents and not the number of documents requested.  The records show that the Association�s researcher made 43 requests, 40% of the requests were met in full, 14% were met in part, 9% were declined and 37% were for documents which had not yet been completed or that the departments concerned did not possess.

337.			With a view to reconciling our figures with the Association�s, we recast our statistics in terms of the number of documents requested.  This exercise discovered that - disregarding documents requested that had not yet been completed or that the departments concerned did not possess - the Association had requested a total of 171 documents, of which 115 (67%) were provided by the departments concerned.

338.			We have continued to try, without success, to reconcile the Association�s findings with ours.  But the fact remains that the Association�s findings paint a substantially different picture to that provided by the overall figures (paragraph 336 above).  We believe that the nature of the documents requested by the Association is not representative of that normally requested by general members of the public.

339.			The Government does not agree that freedom of information legislation is necessary.  Nor does it believe that such legislation would be an improvement on the guarantees now in place.  This is because -

(a)	even in countries with freedom of information legislation, particular categories of documents are exempted from access by the public.  The exemptions in Hong Kong�s Code are similar to those in the legislation of those countries.  Thus, it cannot be assumed that legislation would necessarily provide the public greater access than it now enjoys to information held by the Government; and 

(b)	the perceived advantage that legislation has over the Code is that, with legislation, a refusal by a department to an access request can be challenged in court.  In our views, the advantage is more apparent than real: any complaint about refusal under the Code can be investigated by the Ombudsman.  In no such case has a department declined to accept the Ombudsman�s decision.

340.			An additional consideration is that, in some countries, the freedom of information laws provide for individuals� right to access and to correct personal data that government departments hold on them.  In Hong Kong, that right is conferred under the Personal Data (Privacy) Ordinance, which applies to all personal data held by data users in both the public and private sectors.

Regulation and licensing of the broadcast media

341.			In paragraphs 214 to 221 of the previous report, we explained amendments made to the three Ordinances relating to broadcasting� to enhance the right to freedom of expression.  Those amendments removed provisions for the pre-censorship of programmes.  They also removed Government�s power to give direction to the (independent) Broadcasting Authority regarding the standard and content of television broadcasts.  As foreshadowed in paragraph 220 of the previous report, section 13C(3)(a) of the Telecommunication Ordinance was repealed in November 1996�. Amending provisions have been made for a licensing framework for the provision of programme services, including the provision of video-on-demand services�.

342.			Hong Kong currently has two commercial television broadcasting licensees, one subscription television broadcasting licensee, one programme service licensee and two satellite television uplink and downlink licensees. There are also two commercial sound broadcasting licensees.  All are subject, where relevant, to one or more of the three principal ordinances; to the regulations made under them; to the terms and conditions of their respective licences; and to the codes of practice prescribed by the Broadcasting Authority.  Some are required by the terms of their licences to broadcast announcements or materials required by the Broadcasting Authority (which may be supplied by the Government�).

343.			The public also has access to overseas programmes via satellite transmission.  Individual television reception facilities do not require licences.  But Satellite Master Antenna Television (SMATV) systems - that enable the distribution of satellite services to multiple households - must be licensed under the Telecommunication Ordinance.  At present, some 1,600 SMATV systems serve around 500,000 families.

Radio Television Hong Kong (RTHK)

344.			RTHK is a publicly funded and editorially independent broadcaster whose mission is to inform, educate and entertain the public through the provision of balanced and objective programmes.  Administratively, RTHK is overseen by the Government�s Information Technology and Broadcasting Bureau�.  RTHK has always operated with editorial independence from the Government.  This understanding was clearly documented in the 1997 �Framework Agreement� between the Government and RTHK.  This provides that the Director - as Chief Editor - shall ensure that the programmes that RTHK produces are fair, balanced and objective.

345.			Concerns have been expressed as to whether RTHK will continue to maintain the editorial independence that it now enjoys.  These concerns arose from remarks made in March 1998 by a Hong Kong delegate to the Chinese People�s Political Consultative Conference regarding the role of RTHK as a government-owned broadcaster.  In April 1998, in a motion debate of the Provisional Legislative Council, the Government addressed these concerns, reaffirming its policy of upholding RTHK�s editorial independence.  The Council strongly endorsed RTHK�s editorial policy of fairness, objectivity and impartiality.  RTHK has undertaken to formulate �Producers� Guidelines� prescribing the editorial and ethical standards that it will pursue in programme production.

Restrictions on cross-ownership of the media

346.			Cross-ownership of broadcasting licences is restricted in order to prevent monopoly of the media and conflicts of interest.  The restriction also promotes pluralism and editorial diversity.  Individuals or companies defined in the Television Ordinance as �disqualified persons� (for example, advertising agencies, existing television licensees, companies which transmit television or radio material within and outside Hong Kong) may not exercise control of a television licensee except with the approval of the Chief Executive in Council.  In May 1997, by amendment to section (2) of the Television Ordinance, the definition of �disqualified person� was extended to newspaper publishers.

Film classification system

347.			All films intended for public exhibition must be approved by the Commissioner for Television and Entertainment Licensing, who is the Film Censorship Authority (FCA) under the Film Censorship Ordinance (Chapter 392).  Sections 10(2) and (3) of the Ordinance provide that, when approving a film for exhibition, censors must consider -

(a)	whether the film portrays, depicts or treats cruelty, torture, violence, crime, horror, disability, sexuality, or indecent or offensive language or behaviour;

(b)	whether the film denigrates or insults any particular class of the public by reference to the colour, race, religious beliefs or ethnic or national origins or the sex of the members of that class;

(c)	the effect of the film as a whole;

(d)	the artistic, educational, literary or scientific merit of the film and its importance or value for cultural or social reasons; and

(e)	in relation to the intended exhibition of the film, the circumstances of such exhibition.

If a censor considers that the film is suitable for exhibition, he will classify it as provided in section 12 of the Ordinance.  That is -

Category I	-	suitable for all ages;

Category IIA	-	not suitable for children;

Category IIB	-	not suitable for young persons and children; and

Category III	-	for persons aged 18 or above only.

348.			The standards in the classification of films are kept in line with those of the community by means of regular surveys of community views and consultation with a statutory panel of advisers comprising more than 330 members from a wide cross-section of the community.  Categories I, IIA and IIB� are advisory in nature.  But the age restriction for Category III films is strictly enforced.  Packagings of Category III videotapes and laserdiscs and materials advertising Category III films must be approved by the FCA before they can be published or publicly displayed (sections 15B and 15K of the Film Censorship Ordinance).  The latter requirement was introduced in November 1995 to control public display of offensive film promotion materials.

�Appeals against the decisions of the FCA and the censors

349.			Sections 17 to 19 of the Film Censorship Ordinance empower the Board of Review (Film Censorship) to review the decisions of the FCA and censors.  The Boards membership comprises nine non-official members appointed by the Chief Executive and the Secretary for Information Technology and Broadcasting ex-officio.

Regulation of obscene and indecent articles

350.			Advertising material for Category III films and films that are for public exhibition are regulated under the Film Censorship Ordinance.  Those that are not for public exhibition are regulated under the Control of Obscene and Indecent Articles Ordinance (COIAO) (Chapter 390).  This controls obscene and indecent articles (including printed matter, sound-recordings, films, video�tapes, discs or electronic publications).  The content of sound and television broadcasts is governed by the Television Ordinance (Chapter 52) and the Telecommunication Ordinance (Chapter 106).

351.			Section 2(2) of the COIAO provides that -

 �(a)	a thing is obscene if by reason of obscenity it is not suitable to be published to any person; and

(b)	a thing is indecent if by reason of indecency it is not suitable to be published to a juvenile�.

And section 2(3) provides that �obscenity� and �indecency� �include violence, depravity and repulsiveness�.

352.			Section 8 of the Ordinance prescribes a classification hierarchy under which articles may be -

Class I	-	neither obscene nor indecent;

Class II	-	indecent; or

Class III	-	obscene.

Class I articles may be published without restriction.  Class II articles must not be �published to a juvenile��.  Publication of Class II articles must comply with the restrictions prescribed in relevant sections in Part IV of the Ordinance.  These include the requirement to seal such articles in wrappers and to display a warning notice as prescribed in section 24.  Class III articles may not be published.  The Ordinance is enforced by the Television and Entertainment Licensing Authority, Customs and Excise Department and the Police.

353.			The COIAO also provides for the establishment of an Obscene Articles Tribunal - a judicial body with exclusive jurisdiction to determine whether articles published or intended for publication are obscene, indecent or neither.  The Tribunal comprises a presiding magistrate and two or more members of the public selected from a wide spectrum of the community to serve as adjudicators.  Submission of articles to the Tribunal is entirely voluntary.  But the Secretary for Justice and any public officer authorised by the Chief Secretary may submit any article to the Tribunal for classification.  In determining whether an article is obscene or indecent, a Tribunal shall have regard, among other things, to the standards of morality, decency and propriety that are generally accepted by reasonable members of the community.

354.			To strengthen the independence and representativeness of the Tribunal, the COIAO was amended in July 1995 - 

to increase from two to four the minimum number of adjudicators at full hearings conducted to review the �interim classification�� of articles or to reconsider previously classified articles; and 

to provide that adjudicators who were involved in the interim classification of an article may not sit as members of the Tribunal at a full hearing in relation to that article.

Content regulation on the Internet

355.			The Government�s policy is to strike a balance between protecting public morals (and the vulnerable young) and preserving the free flow of information, the freedom of expression, and access to information.  In July 1996, we conducted public consultations to assess the views of both the industry and the community on the need to regulate the content of information transmitted on the Internet.  The response was overwhelmingly in support of self-regulation through the development of a Code of Practice by Internet Service Providers.  In practical terms, the Government agrees with the industry that it is impossible to monitor the content of the Internet which transmits vast volumes of information anonymously and at high speed.  Accordingly in October 1997, with the Government�s assistance, the Hong Kong Internet Service Providers� Association adopted a Code of Practice that addressed the question of obscene and indecent material on the Internet in the spirit of the COIAO.  A complaint handling mechanism was also established.  We will review the effectiveness of the Code and consider whether there is a need for further measures.

Hong Kong Arts Development Council

356.			The establishment of the Council (in June 1995) was explained in paragraph 241 of the previous report.  Details of the Council�s work are discussed under Article 15 of the Initial Report on the HKSAR under the ICESCR.

Crimes Ordinance

The Crimes Ordinance and Article 23 of the Basic Law

357.			Article 23 of the Basic Law states that the HKSAR shall enact laws on its own to prohibit any act of treason, secession, sedition and subversion against the Central People�s Government.  The provision entails complex issues that require careful study with particular regard to the provisions of the Covenant.  For these reasons, the Government has yet to formulate legislative proposals to implement this provision.  When such proposals are ready, there will be extensive public consultation before they are introduced into the Legislative Council.  Any such proposals will need to address the concern - expressed by many commentators -  that the requirements in Article 23 should not compromise the freedom of expression.  And, by virtue of Article 39 of the Basic Law, they will need to be consistent with the provisions of the Covenant as applied to Hong Kong.

Crimes (Amendment) (No. 2) Ordinance

358.			The Crimes (Amendment) (No.2) Ordinance was passed by the former Legislative Council in June 1997.  It dealt with treason and sedition but did not address either secession or subversion as required under Article 23 of the Basic Law.  We therefore considered it prudent to defer its commencement until legislative proposals had been formulated to give comprehensive legal effect to Article 23.  In the meantime, the pre-existing provisions of the Crimes Ordinance on treason and sedition continue to apply.  For the reasons in paragraph 357 above, provisions introduced to give effect to Article 23 will - like all other laws - be subject to those of the Covenant as applied to Hong Kong.

The Official Secrets Ordinance

359.			The Official Secrets Ordinance was enacted in June 1997.  It replaced the United Kingdom Official Secrets Acts which ceased to apply to Hong Kong on 1 July 1997.  Its purpose is to protect classified official information from unlawful disclosure or other unlawful use.  The opportunity was taken to modernise those protections by amending or removing provisions in the UK Acts that were either covered in other legislation, or were outdated, or were inconsistent with Hong Kong�s legislative practices.

360.			Some commentators consider that the new Ordinance should have included defences on the grounds of public interest and prior disclosure.  The Government does not consider that necessary.  The Ordinance defines the areas of information that need to be protected on clear and narrow basis that the unlawful disclosure of such information would, of itself, cause or be likely to cause substantial harm to the public interest.  It is considered that every such disclosure should be judged on its own merits by the courts.  The Ordinance, as enacted is necessary for the protection of Hong Kong�s security.  As such, the Government believes that it is consistent with the restrictions in Article 19.3.

Freedom of information: the Prison Rules and the �horse-racing case�

361.			Article 16 of the Bill of Rights (BOR), which corresponds to this Article, was invoked in the case of Chim Shing Chung v Commissioner of Correctional Services [1996] 6 HKPLR 31.  The respondent was a prisoner who had arranged, in accordance with the relevant Prison Rules, to have a newspaper delivered to him every day.  The applicant had a particular interest in horse racing and followed the racing sections of the paper.  The Commissioner of Correctional Services ordered the removal of the special racing supplements which formed part of the newspaper on race days in accordance with the Prison Rules� in order to maintain good order and discipline in prison.  It was argued that this contravened Article 16 of the BOR.

362.			The Court of First Instance held that a convicted prisoner, in spite of imprisonment, retained all civil rights that were not taken away expressly or by necessary implication.  The removal of horse-racing supplement was not authorised under the Prison Rules made by the Governor-in-Council under section 25 of the Prisons Ordinance (Chapter 234).  The Commissioner�s action contravened Article 16 of the BOR and was therefore unlawful.  The Court of Appeal overturned this ruling, holding that it was clear from section 2(2) of the BORO that the rights in the BOR - including the rights under Article 16 - were subject to the relevant exceptions and savings in Part III of the BORO.  In this instance, the relevant provision was section 9 -

�persons lawfully detained in penal establishments ... are subject to such restrictions as may from time to time be anthorized by law for the preservation of ... custodial discipline�.  

Prison Rule 56 was such a �restriction authorised by law�.  Therefore, Article 16 was not engaged.  The Commissioner�s decision was legally based on Prison Rule 56, and his decision to remove racing supplements on race days was a necessary and reasonable restriction for maintaining institutional good order and discipline inside the prison. 

363.			Prison Rule 56 was amended in 1997.  Now, it provides that prisoners may receive books, periodicals, newspapers or other publications from outside the prison as the Commissioner may determine.  But the Superintendent may, in respect of any of the prisoners, withhold and dispose of a publication or any part thereof where he has reasonable grounds to believe that such publication or such part thereof contains the types of information specified in the Rule (such as information that depicts or encourages violence in prison; or facilitates gambling in prison; or is detrimental to the rehabilitation of any of the prisoners in prison; and so forth).

National Flag and National Emblem Ordinance, Regional Flag and Regional Emblem Ordinance

364.			Article 18 of the Basic Law provides that the national laws listed in Annex III of the Basic Law shall apply to the HKSAR.  It also provides that the Standing Committee of the National People�s Congress (NPCSC) may add to or delete from the list of laws in Annex III after consulting its Committee for the Basic Law of the HKSAR and the Government of the Region.  On 1 July 1997, pursuant to - and in accordance with - this provision, the NPCSC, adopted a decision to add to the list in Annex III the law of the People�s Republic of China on the National Flag and the Law of the People�s Republic of China on the National Emblem.  The decision took effect from 1 July 1997.

365.			Article 18 also provides that national laws listed in Annex III �shall be applied locally by way of promulgation or legislation by the Hong Kong Special Administrative Region�.  To that end, the National Flag and National Emblem Ordinance was enacted on 1 July 1997 to provide for the use and protection of the national flag and national emblem in the Region.  At the same time, the Regional Flag and Regional Emblem Ordinance was enacted to provide for the use and protection of the regional flag and regional emblem of the HKSAR in accordance with Article 10 of the Basic Law.

366.			Under section 19 of the Law of the People�s Republic of China on the National Flag and section 13 of the Law of the People�s Republic of China on the National Emblem, a person who desecrates the national flag or national emblem by publicly and wilfully burning, mutilating, scrawling on, defiling or trampling on it commits an offence.  This is applied locally through section 7 of the National Flag and National Emblem Ordinance which provides that a person who desecrates the national flag or national emblem by publicly and wilfully burning, mutilating, scrawling on, defiling or trampling on it commits an offence and is liable on conviction to a fine of $50,000 and to imprisonment for three years.  The Regional Flag and Regional Emblem Ordinance makes similar provision for the protection of the regional flag and regional emblem.

367.			The purpose of these provisions is to protect the national and regional flags as symbols of the People�s Republic of China and the HKSAR.  Other jurisdictions have similar provisions protecting their national flags.

368.			The first prosecution under the National Flag and National Emblem Ordinance and the Regional Flag and Regional Emblem Ordinance was made against two men who were charged for desecrating a national flag and a regional flag by defiling them during a procession.  The trial commenced in May 1998.  

369.			Some commentators consider that the prosecution - and, indeed, the Ordinances themselves - infringe the right to freedom of expression.  At the time of drafting this report, the case was sub judice.  But the committee may wish to note that the magistrate who first heard the case ruled that section 7 of the Ordinance restricted the right to freedom of expression guaranteed by this Article.  However, this was justified under subsection 3 of this Article in that such law was necessary for the protection of public order.  This was because, in his opinion - bearing in mind the significance of the status that the national flag occupied in the mind of an ordinary Chinese citizen - it would not be difficult for a reasonable man to visualize the possibility that burning or desecrating that flag could "trigger off" a confrontation or even a riot.  This was so even if the occasion proceeded in a peaceful and orderly manner because any responsible government should not overlook the real possibility of social disorder being caused by the act of desecration.  The Government need not wait until a riot had broken out before legislating against such desecration.  

370.			The defendants were found guilty to both charges.  They were conditionally discharged by self-recognizance in the sum of $2,000 to be of good behaviour for 12 months in relation to each charge.  The case is subject to appeal from the defendants.  A date will be fixed in the Court of First Instance for the hearing of the appeal.

Display of Taiwan flags

371.			On 10 October 1997, the Police removed a small number of Taiwan flags from Government land in accordance with section 6(2A) of the Land (Miscellaneous Provisions) Ordinance (Chapter 28).  This provides that any public officer or other person acting on the direction of the appropriate Authority may remove any structure erected on or over unleased land without a licence.

372.			Some commentators consider that this action infringed the freedom of expression.  The Government's position is that the action was taken with regard to the 'one China' principle and in accordance with the provisions of Chapter 28.





� 	The Television Ordinance (Chapter 52), the Telecommunication Ordinance (Chapter 106) and the Broadcasting Authority Ordinance (Chapter 391).

� 	Section 13C(3)(a) empowered the Broadcasting Authority to impose a licence condition requiring radio licensees to refrain from broadcasting certain programmes.

� 	Video-on-demand (VOD) programme services are interactive multimedia services which enable viewers to call up programmes of their own choice at any time.

� 	These include �Announcements in the Public Interest� (APIs), which provide information about Government consultation exercises, voter registration, educational messages (on themes such as industrial safety, equal opportunities and environmental protection, and emergency warning systems for typhoons, rainstorms, landslips and charitable appeals).

� 	The Information Technology and Broadcasting Bureau was established in April 1998 in recognition of the growing importance of information technology and the convergence of information technology, telecommunications and broadcasting.  The Bureau is responsible for formulating policies on broadcasting and telecommunications.  It oversees the development and promotion of information technology in the public and private sectors.

�	The refinement (in 1995) of the former Category II into sub-categories IIA and IIB was foreshadowed in paragraph 237 of the previous report.  The object was to provide more information to cinema goers.



� 	The COIAO defines the term �publish� as including �distribute, circulate, sell, hire, give or lend the article to the public or a section of the public�.

� 	When an article is submitted to the Obscene Articles Tribunal for classification, the Tribunal will consider it in private, identify the part of the article which causes obscenity or indecency and make an interim classification.  Where no person requires a review of an interim classification at a full hearing, that interim classification shall be deemed to be the classification of the Tribunal which made it.  A full hearing will be conducted in public upon receipt of request to review the interim classification of an article.

� 	The rule in question was Prison Rule 56.  At the time, the rule provided that �Prisoners may receive books or periodicals from outside prison under such condition as the Commissioner may determine.�
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