Article 22: freedom of association


385.			Article 27 of the Basic Law guarantees that Hong Kong residents shall have freedom of association and the right and freedom to form and join trade unions, and to strike.  Article 18 of the BOR, which corresponds to this Article, also guarantees the freedom of association.


The operation of the Societies Ordinance


386.			As explained in paragraphs 376 to 377 above in relation to Article 21, the NPC decided in February 1997 that certain amendments to the Societies Ordinance (Chapter 151) introduced since 1992 were inconsistent with the Basic Law and therefore could not be adopted as the laws of the HKSAR.  Consequent on that decision, the then Chief Executive (Designate)�s Office introduced a Bill to amend the Ordinance in accordance with the three guiding principles reported in paragraph 377 above in relation to Article 21. As in the case of the Public Order Ordinance, these amending proposals were set out in a consultation document published in April 1997.  The Bill was approved by the Provisional Legislative Council and came into effect on 1 July 1997. Annex 16 explains the amendments in chart form.


387.			The Amendment Ordinance proscribes certain connections between local societies and foreign countries -


(a)	soliciting or accepting financial contributions, financial sponsorships or financial support of any kind, or loans, directly or indirectly, from a foreign political organisation or a political organisation of Taiwan;


(b)	affiliating directly or indirectly with a foreign political organisation or a political organisation of Taiwan;


(c)	any of the society�s policies being determined directly or indirectly by a foreign political organisation or a political organisation of Taiwan; and


(d)	the decision making process of the society being directed, dictated, controlled, participated directly or indirectly, by a foreign political organisation or a political organisation of Taiwan.


The Government considers that these restrictions are both reasonable in Hong Kong�s circumstances and necessary for the protection of national security in accordance with subsection 2 of this Article.


388.			The Amendment Ordinance introduced a �registration� system.  This was to ensure that the Societies Officer (the Commissioner of Police) had sufficient information on which to determine whether a society should be allowed to operate in Hong Kong.  It also reduced the likelihood of non-compliance with the requirements of the Ordinance.  Within one month of their establishment, societies must apply to the Societies Officer for registration or exemption from registration.  The Societies Officer may refuse such applications and cancel the registration of an existing society, or - where applicable - its exemption from registration.  However, that power is restricted to the grounds provided for in this Article. He/she may only do so after consulting the Secretary for Security and if -


(a)	he/she reasonably believes that the refusal or cancellation is necessary in the interest of national security or public safety, public order (ordre public) or the protection of the rights and freedom of others; or


(b)	the society is a political body that has a connection with a foreign political organisation or a political organisation of Taiwan.


These conditions also restrict the power of the Secretary of Security to make orders prohibiting the operation of societies.  In both situations, the societies concerned would have the opportunity to be heard or to make written representations against the decisions of the Societies Officer or the Secretary for Security.  Persons aggrieved by those decisions are entitled to appeal to the Chief Executive in Council or to apply for judicial review.


389.			Some commentators consider that the amendments unduly restrict freedom of association.  It does not.  Between 1 July 1997 to 30 June 1998, 883 societies were registered or exempted from registration.  The Commissioner of Police has not objected to any applications for the formation of societies.  Nor has the Secretary for Security made orders prohibiting the operation of any society.


Statutory protection against anti-union discrimination


Amendments to the Employment Ordinance


390.			Section 21B(1) of the Employment Ordinance confers on employees the rights to -


be or to become members or officers of trade unions registered under the Trade Unions Ordinance;


take part in, at any appropriate time, the activities of the trade union of which they are members or officers; and


associate with other persons for the purpose of forming or applying for the registration of a trade union.


391.			Workers who participate in trade union activities are protected from anti-union discrimination and interference under Part IVA of the Employment Ordinance.  The Ordinance prohibits employers from preventing or deterring an employee from exercising trade union rights and the right to participate in trade union activities.  Employers are also prohibited from dismissing, penalising and discriminating against employees for exercising such rights.  Employers who contravene these provisions shall be guilty of an offence and shall be liable on conviction to a fine of HK$100,000.


392.			In June 1997, new provisions were introduced into the Ordinance� enabling employees to claim remedies in the event of being dismissed for exercising their rights in respect of trade union membership and/or activities within the 12 months immediately before such dismissal.  If the employer fails to show a valid reason for such dismissal,� the Labour Tribunal may order reinstatement or re-engagement, subject to mutual consent by both parties.  Alternatively, the tribunal may award terminal payments against the employer.  Where no order for reinstatement or re-engagement is made - and irrespective of whether or not there is an award of terminal payments - the Labour Tribunal may, in appropriate cases, also award to the employee compensation of up to HK$150,000.


393.			As stated in paragraph 385 above, Article 27 of the Basic Law guarantees (inter alia) the right to strike.  Additionally, Article 39 provides for the continued application of the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights and the International Labour Conventions that apply to Hong Kong.  The Committee is, of course, aware that Article 8.1(d) of the ICESCR guarantees the right to strike.


394.			The Employment Ordinance provides that - where employees who have been given notice by their employers to terminate their contracts take part in a strike before the expiry of such notice - their entitlements to severance pay, long service payments, or other employment benefits will not be affected by their taking part in the strike.  However, as explained in paragraph 56 of the United Kingdom�s Third Report in respect of Hong Kong under the ICESCR, the Labour Relations Ordinance provides that - where a dispute is of such a nature and scale as to have a grave effect on the economy of the HKSAR or to endanger the lives of a substantial number of people - the Chief Executive in Council may make an order for a cooling-off period.  A cooling-off period shall not exceed 30 days.  But it can be extended to a total of 60 days, during which all forms of industrial action must be discontinued.  To date, this power has never been exercised.


Regulation of trade union activities


Number and membership of employees� unions in Hong Kong


395.			The changing pattern of union membership reflects the changing structure of Hong Kong�s economy -


Economic sector�
Number of unions�
Declared membership�
�
�
31 Dec 1994�
31 Dec 1997�
31 Dec 1994�
31 Dec 1997�
�
Agriculture and fishing�
2�
0�
1,235�
0�
�
Mining and quarrying�
0�
0�
0�
0�
�
Manufacturing�
93�
87�
67,100�
72,617�
�
Electricity, gas and water�
10�
4�
5,317�
2,541�
�
Construction�
23�
22�
18,397�
25,819�
�
Wholesale, retail and import/export trades, restaurants and hotels�
35�
37�
50,059�
52,392�
�
Transport, storage and communication�
79�
85�
87,995�
105,242�
�
Finance, insurance, real estate and business services�
7�
14�
30,260�
35,534�
�
Community, social and personal services�
257�
289�
301,922�
353,763�
�
Total�
506�
538�
562,285�
647,908�
�



Union participation rate in terms of salaried employees and wage earners�
20.90%�(as at 31 Dec 1994)�
21.85�(as at 31 Dec 1997)�
�



�
396.			The Trade Unions Ordinance (Chapter 332) defines a �trade union� as �any combination the principal objects of which are, under its constitution, the regulating of relations between employees and employers, employees and employees, or between employers and employers�.  The Ordinance requires all trade unions to be registered with the Registrar of Trade Unions.  It also provides for the regulation of trade unions� internal administration and extends certain statutory immunities to registered trade unions.


397.			In 1997, the Ordinance was amended to -


(a)	extend the protection against civil suits for certain acts done in furtherance of trade disputes.  Formerly, that protection applied only to registered trade unions.  Now it also applies to employers, employees, and members and officers of registered trade unions�; 


(b)	remove the prohibition on federations of unions belonging to different trades, industries or occupations; and


(c)	allow unions to join organisations of workers, employers and relevant professional organisations in foreign countries without the need to obtain the prior approval of the Government.


398.			As explained in paragraph 258 of the previous report, section 17(1) of the Ordinance provides that a member of a trade union should be engaged or employed in a trade, industry or occupation with which the union is directly concerned.  The provision remains in force and - as previously reported - some unionists maintain the view that this restricts freedom of association.  Government's position remains that the provision does not restrict trade unions to any one particular trade or industry.  Workers from different occupations, industries or trades have the right to form unions of common interest.  And, as we said in the previous report, that right is frequently exercised.


Ban on members of the Police Force joining trade unions


399.			The position remains as described in paragraph 262 of the previous report.  That is, section 8 of the Police Force Ordinance (Chapter 232) prohibits members of the Hong Kong Police Force from joining trade unions.  This restriction is consistent with Article 18(2) of the Hong Kong Bill of Rights and subsection (2) of this Article of the Covenant.  However, the Commissioner of Police may establish and recognize associations composed only of Police officers.  These associations are members of the Police Force�s three staff consultative bodies, namely the Police Force Council and the Senior and Junior Consultative Committee.  The Commissioner of Police will consult these bodies on matters relating to the welfare and conditions of service of Police officers.


400.			In 1995, as foreshadowed in paragraph 260 of the previous report, section 59(6) of the Road Traffic Ordinance (Chapter 374) - which provided that traffic wardens required the consent of the Commissioner of Police before joining a trade union - was repealed.


Organisations for the promotion of human rights


401.			Relative to the size of its territory and population, Hong Kong has a healthy number of organisations and individuals dedicated to the promotion of human rights.  Some are �issue-focused�, concentrating on such issues as the rights of refugees, children, or women.  Others have a wider mandate, embracing all - or most of - the issues addressed in the two Covenants and the four major Conventions�.


�
402.			Annex 17 lists those considered most active in their respective spheres of interest, though we must acknowledge that the list is not exhaustive.  For example, it does not include the numerous well-established charities whose many activities inevitably address human rights concerns.  Those that are listed are those that consciously seek to promote the specific rights guaranteed under the UN treaties.  It will be seen that they include several NGOs of international distinction and others that are essentially �indigenous�.


403.			The Government has increasingly sought contact and collaboration with the NGOs.  In recent years, they and we have worked together on the production of educational materials.  We have sought their views on issues of policy and have invited their comments on the issues addressed in the periodic reports under the UN Treaties (including the present report).


404.			Our views and those of the NGOs may often differ.  But we respect their opinions and value their contribution to the betterment of the quality of life for all in the SAR.  It is our firm intention to maintain and extend our relationship with them.


� 	Employment (Amendment) (No. 3) Ordinance 1997.


� 	Section 32K of the Ordinance provides that it shall be a valid reason for the employer to show that the dismissal was by reason of (a) the conduct of the employee; (b) the capability or qualifications of the employee for performing his work; (c) the redundancy or other genuine operational requirements; (d) statutory requirements (that is, it would be contrary to the law for the employee to continue in that employment); or (e) other substantial reasons.


�	The Trade Unions Ordinance formerly conferred immunity from civil suits for acts done in contemplation and furtherance of trade disputes on registered trade unions only, which included employees unions, employers' associations, and mixed organisations of employees and employers.  The amendment in 1997 aimed at extending the scope of protection to individuals concerned in contemplation or furtherance of a trade dispute, which therefore included employers and employees in the trade disputes as well as members and officers of registered trade unions.


� 	By �major Conventions� we mean those on Race, Torture, the Rights of the Child and CEDAW.
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