Article 10: rights of persons deprived of their liberty


176.		As explained in paragraph 125 of the previous report, the regulation and management of penal establishments in Hong Kong are governed by statutory rules� made by the Chief Executive (formerly, Governor) in Council.  Those rules prescribe both the conduct and responsibilities of the persons who staff the institutions and the supervision and care of inmates.  They take full account of the United Nations Standard Minimum Rules for the Treatment of Prisoners.


The rights of prisoners: protection in law


177.		Article 6 of the BOR gives domestic effect to the protections under Article 10 of the Covenant.  The exceptions and savings section of the BORO permits restrictions authorized by law on persons lawfully detained in penal establishments to preserve custodial discipline.


Regulation and management of all penal establishments


178.		With an establishment of over 7,000 staff, the Correctional Services Department is responsible for the administration of 23 correctional institutions which can accommodate over 12,000 inmates.


179.		The objectives of imprisonment are to provide safe and humane custody of offenders and to rehabilitate them.  Comprehensive treatment and training programmes have been developed towards that end.  These are discussed in paragraphs 184 to 191 below.


Prison Rules - order and discipline in prisons


180.		As explained in paragraphs 130 and 162 of the previous report, Rule 61 of the Prison Rules (Chapter 234, subsidiary legislation) sets out offences against prison discipline.  At that time, some of those offences - because of the nature and severity of the penalty imposed - could be classified as �criminal charges� within the meaning of Article 10 of the Bill of Rights (Article 14.1 of the Covenant).  In those circumstances, the Government accepted that, rather than being disciplined by the Commissioner of Correctional Services, prisoners charged with such offences should be tried at a fair and public hearing by an independent tribunal.  To that end, we proposed abolishing this type of disciplinary offence and reducing the powers of the Superintendent and the Commissioner of Correctional Services to impose forfeitures of remission.  Maximum periods of forfeiture would, it was proposed, be reduced from two months to one month where imposed by the Superintendent; and from six months to three months where imposed by the Commissioner.  Another proposal under consideration was that the Secretary for Security should become an independent appellate body for prisoners aggrieved by decisions of the Commissioner of Correctional Services.


181.		The Rules were so amended in 1997� and now distinguish between offences committed in prisons that are of a criminal nature and those that are of a disciplinary nature.  The former are now dealt with by the courts.  The latter continue to be dealt with by the heads of penal institutions.  The provisions in respect of forfeiture of remission have been modified as discussed above.  And prisoners may now appeal to the Secretary for Security against forfeitures of remission exceeding one month ordered by the Commissioner.


182.		In paragraph 131 of the previous report, we explained that Rule 76 of the Prison Rules provided that any officer of the Correctional Services Department who, without lawful authority -


(a)	made any communication to any person whatsoever concerning a prison or prisoners; or


(b)	communicated to the public press information derived from official sources or connected with his duties or the prison -


committed a breach of confidence and would be liable to dismissal.  


183.		To satisfy the requirements of the BORO, and as foreshadowed in paragraph 131 of the previous report, we have deleted sub-rule 76(b).  We have also reworded rule 76 so that, now, the restrictions on the disclosure of information by an officer of the Correctional Services Department relate only to information that would affect prison security or interfere with prisoners� privacy.  In addition, sub-rules 239(1)(e)(i), (ii) and (iii) - which made it a disciplinary offence for prison staff to divulge any information obtained in their official capacity without authority - have been revoked.  As with rule 61, these proposals were given effect under the Prison (Amendment) Rules 1997.


Rehabilitation of offenders


184.		The Rehabilitation of Offenders Ordinance (Chapter 297) aims to help people who have committed minor offences to rehabilitate.  When the Ordinance was first enacted (in 1986), it provided that - where a person, on first conviction, was not sentenced to imprisonment or a fine exceeding $5,000 - the conviction could be disregarded for most purposes� after three years so long as that person incurred no further conviction.  In paragraph 134 of the previous report, we explained that amending legislation was being drafted to extend the range of sentences covered by this Ordinance.  Accordingly, the Rehabilitation of Offenders (Amendment) Ordinance was enacted in 1996.  The envisaged expansion was accomplished by raising the �fine ceiling� from $5,000 to $10,000 and by making the scheme available to first offenders imprisoned for terms not exceeding three months.


Rehabilitation of juvenile offenders


185.		The Correctional Services Department provides rehabilitation programmes and aftercare services to help juvenile offenders reintegrate into the community after their release.  These comprise education, vocational training, psychological services, character building, counselling, social skill training and welfare services.  Different programmes and supervision schemes address the rehabilitative needs of offenders in various kinds of institutions.  Aftercare services - which may include temporary residence in a half-way house - ease the transition from custody to freedom.  They include supervision, job placement, guidance to strengthen confidence and programmes to help inmates to improve their relationships with their parents.


186.		The Department currently runs four different correctional programmes for the care and rehabilitation of young offenders.  These are described at Annex 9.


The Community Service Support Scheme


187.		As explained in paragraph 135 of the previous report, the Government and two NGOs introduced this scheme on a pilot basis in October 1994.  This offered training and social rehabilitation programmes to certain categories of young offenders and delinquents�.  The scheme aimed to stimulate the interest of their �clients� in education (or in work) and to develop their social skills.  The scheme provided intensive social group work programmes, counselling groups, job training, placement services, skill-learning classes, adventure outdoor activities and programmes for parents.  An independent evaluation, completed in late-1996, found that the scheme was proving effective.  It is now operating on a permanent basis.


Rehabilitation: philosophy of �throughcare�


188.		�Throughcare� entails constant care for all young offenders, from the time of their admission to a correctional institution and beyond the time of their discharge.


�
189.		Education programmes for young offenders provide a suitable balance of general education and vocational training.  A wide range of trades are offered, as are courses in technical and commercial subjects.  Inmates are encouraged to participate in programmes that lead to external accreditation and qualifications that are recognised by employers.  Recently completed research� found that the present rehabilitation programmes were effective and that the response from young offenders was positive.  The authors recommended some 30 measures to improve existing rehabilitation and aftercare services.  Some of these are now in effect and we are taking action on others.  Annex 10 describes the major recommendations and indicates the state of progress as at the date of drafting this report.


Supervision and aftercare services for young offenders


190.		Upon release, inmates are subject to a period of statutory supervision.  The length of supervision differs according to the Ordinances under which the inmate is released and the provisions of the Ordinance under which the programme itself has been established.  Annex 9 sets out the position in relation to young offenders.


191.		Aftercare services commence immediately upon the admission of an inmate into an institution.  Inmates are assigned to the care of aftercare teams from the beginning of their sentences to the end of their period of supervision in the community.  Aftercare officers regularly interview their �supervisees� in order to monitor their progress.  �Supervisees� have access to assistance and support as and when necessary.


The Long-term Prison Sentences Review Board


192.		The Long-term Prison Sentences Review Ordinance (Chapter 524) was enacted in June 1997 to make the review system more transparent, open and fair.  The Ordinance established the Long-term Prison Sentences Review Board (the Board), so replacing the former (non-statutory) advisory board.  The Board reviews prisoners� cases and advises the Chief Executive on the exercise of his prerogative to pardon under Article 48(12) of the Basic Law�.  The Board is also empowered to make conditional release orders in respect of prisoners serving indeterminate sentences and to make supervision orders in respect of prisoners whose indeterminate sentences have been converted to determinate ones.


193.		The Board consists of not more than 11 - and not fewer than eight - members appointed by the Chief Executive.  Two of the members appointed must be judges (or former judges) of the Court of First Instance and will be appointed President and Deputy President of the Board.  The other members are non-officials (persons unconnected with the Administration or the Judiciary) drawn from such disciplines as psychiatry, psychology, social work, education, industry/commerce, the law and the rehabilitation of offenders.


The Release Under Supervision Board (RUSB)


194.		This Board was established in 1988 under the Prisoners (Release Under Supervision) Ordinance (Chapter 325).  It advises the Chief Executive as to whether eligible prisoners should be released - before they have served their full terms - in order to join the �Release Under Supervision Scheme� or the �Pre-release Employment Scheme�, as respectively prescribed under sections 7(1) and 7(2) of the Ordinance.


195.		The RUSB consists of not less than five members appointed by the Chief Executive.  It is chaired by a person appointed by the Chief Executive who holds, or has held, judicial office and includes non-official members with expertise or experience in psychiatry, or who take an active interest in the rehabilitation of offenders.


196.		Section 7 of the Ordinance prescribes the conditions for eligibility under the two schemes.  Essentially, it is open to all prisoners except those serving life sentences.  Those serving terms of three years or more become eligible for consideration when they have served either half of their sentences or 20 months, whichever is the greater.  Those serving two years or more are so eligible when they are within six months of the expiry of their sentences.  Section 6 of the Ordinance provides that prisoners may apply not earlier than six months before they become eligible.  The Ordinance requires the RUSB to consider prisoners� applications and to make recommendations to the Chief Executive.  Successful applicants are subject to supervision by the Correctional Services Department within a specified period.


The Post-Release Supervision Board (PRSB)


197.		In paragraph 133 of the previous report, we indicated that - following the enactment of the Post-Release Supervision of Prisoners Ordinance (Chapter 475) which, with its Regulations, came into operation in November 1996 - the Government proposed implementing this Scheme in recognition of ex-prisoners� post-adjustment needs.  The aim was to provide assistance and guidance to help discharged adult prisoners reintegrate into the community and discourage them from re-offending.  The Ordinance provides that the PRSB may grant post-release supervision to adult prisoners serving sentences of six years or more and those sentenced to two years or more but less than six years for specific types of offences�.  The normal supervision period ranges from six months to two years.  The supervision period cannot exceed the remitted part of a prisoner�s sentence.


198.		The PRSB consists of at least eight members appointed by the Chief Executive.  Two must be judges or former judges of the High Court or District Court and will be appointed as the Chairman and Deputy Chairman. Other members include representatives of the Correctional Services Department, the Police, and non-officials with expertise or experience in such disciplines as psychiatry, psychology, criminal law and the rehabilitation of offenders.


�
Complaints against the Correctional Services Department


199.		The investigation of such complaints falls to the Complaints Investigation Unit of the Correctional Services Department.  Its findings are scrutinised by an (impartial) Case Review Committee.


200.		All complainants - and those complained of, if any - are informed in writing of the outcome of the investigations of their complaints.  Complainants aggrieved by these findings may seek re-examination by the Case Review Committee - with or without further supporting materials or fresh evidence - within 14 days of such notification.


Prisoners' rights of complaints and petition


201.		Prisoners have the right to petition the Chief Executive, or to see visiting Justices of the Peace about any matter regarding prison treatment.  In addition, they can complain to senior officers of the Correctional Services Department, the Complaints Investigation Unit of the Department, the Ombudsman or Members of the Legislative Council.  All prisoners are informed of these avenues of complaint through booklets, notices posted in institutions, and at interviews with officers of the Correctional Services Department.


Justices of the Peace


202.		The Justices of the Peace� Visit Programme is an independent monitoring system that safeguards the rights and interests of the inmates/patients of prisons, welfare institutions and hospitals.


203.		Under Part III of the Prison Rules, visiting Justices of the Peace (JPs) are required to visit prisons on a regular basis and report abuses to the Commissioner of Correctional Services.  During their visits, they may speak to individual prisoners.  The programme provides an effective independent channel for monitoring and improving  the penal system.  The views and suggestions put forward by the visiting JPs are carefully considered and, where appropriate, put into action.  The Correctional Services Department will report to them on actions taken to address problems and complaints brought to their attention.


Complaints to the Ombudsman


204.		Analysis of complaints that prisoners have made to the Ombudsman (see paragraph 205 below) indicates that most concern -


treatment by prison staff;


welfare issues, including prison conditions or facilities, food and diet, mail handling, extra visits, access to telephone, access to medical service and standard of care;


discipline, segregation, protection and control;


prison transfer and labour allocation; and


handling of complaints and access to visiting JPs and the Ombudsman.


205.		To ensure that prisoners are aware of the Ombudsman�s services  and have ready access to his Office -


on admission to penal institutions, prisoners receive leaflets informing them of the Ombudsman�s services and how to access them;


on request, prisoners are given post-free complaint forms issued by the Ombudsman�s Office;


all penal institutions display dedicated notice boards and posters informing prisoners of matters relating to the Ombudsman;


procedures are in place to facilitate investigatory visits by the Ombudsman�s Office; and


correspondence between prisoners and the Ombudsman is promptly delivered.�


206.		These measures have engendered a significant increase in the number of such complaints -





1994:�
22�
�
1995:�
56�
�
1996:�
205�
�
1997:�
289�
�
1998:�
185�(30 June)�
�
Thus, the Ombudsman received over 500 complaints in between 1994 and 1997.  Nine were substantiated or partially substantiated.


207.		In July 1998, the Ombudsman published a report on the Correctional Services Department�s complaint system.  This found that -


the penal system placed increasing emphasis on correction and rehabilitation;


the Correctional Services Department�s �Vision, Mission Statement and Values� had due regard to the interests and rights of inmates in its legal custody; and


the Department�s internal complaint system was properly established and generally accessible.  Its Complaints Investigation Unit provided an independent internal channel for complaints.  The Unit�s work was subject to the scrutiny of the Case Review Committee.


208.		The report contained suggestions for improving the Correctional Services Department's complaint handling system.  These included -


enhanced publicity of the internal complaint system;


target response time for complaint handling; and


improving staff training in complaints handling skills.


Some of these suggestions are being actively pursued.  The Government is carefully considering the others.


Young offenders formerly detained �at Her Majesty�s pleasure�


209.		Currently, there are 15 prisoners who - before 1 July 1997 and when they were under the age of 18 - committed murder and were sentenced to detention �at Her Majesty�s pleasure�: a term of indeterminate duration. With effect from 1 July 1997, it was renamed �Executive discretion� under the Long-term Prison Sentences Review Ordinance (Chapter 524), which establishes procedures and mechanisms for the review of all long-term sentences, including indeterminate ones.  At the same time, a new section 67C� was added to the Criminal Procedure Ordinance (Chapter 221).  This provided for the determination of a minimum term in respect of prisoners serving discretionary sentences of life imprisonment who were detained at Executive discretion on 1 July 1997.  


210.		Essentially, section 67C requires that, after taking into account a prisoner�s written representations, and within six months of the commencement of the Ordinance, the Chief Justice is to submit to the Chief Executive a recommendation on a �minimum term� that the prisoner should serve in relation to the offence for which he was detained.   The Chief Executive is required to determine such minimum terms as soon as practicable after receiving the Chief Justice�s recommendations and the prisoners� written representations to the Chief Executive.  Once the minimum term is determined, the prisoner's case will be regularly reviewed by the Long-term Prison Sentences Review Board.  As at the date of drafting this report, the Chief Executive had determined minimum terms for 14 of the 15 prisoners detained at Executive discretion.  The case of the fifteenth would be processed once his written submission to the Chief Executive is available.


Separation of young offenders from adults in penal institutions


211.		As explained in paragraph 137 of the previous report, young offenders are kept apart from adults.  Male and female young offenders are detained in separate institutions.  Young offenders awaiting trial are separated from those who have been convicted (in different locations within the same institution�).  In rare cases where security considerations necessitate the assignment of a young prisoner to an adult prison, that prisoner is detained separately from the adults.


Prisoners belonging to ethnic minorities


212.		All prisoners are accorded the same treatment, irrespective of their race, nationality, culture or origin.  But special dietary regimes are available for prisoners from different cultures.  The religious needs of prisoners are also taken into consideration in the assignment of work.  For example, Prison Rule 41 stipulates that Jewish prisoners shall not be compelled to work on Saturdays if they claim exemption.  Prison Rule 45 provides that Muslim prisoners shall be allowed to observe the fast of Ramadan.  During the fast, their workload shall be reduced as the Medical Officer considers proper.


The conditions of �mental patient� inmates


213.		Inmates suffering from mental disorders are placed in the Siu Lam Psychiatric Centre in the western New Territories.  The Centre is a prison hospital and operates in accordance with both the Prisons Ordinance (Chapter 234) and the Mental Health Ordinance (Chapter 136).  All prisoners who are fit to do so engage in occupational therapy in workshops managed by craft instructors and occupational therapists.  Activities include rattan-work, tailoring, rug-making, laundry, pottery, sewing, carpentry, gardening and domestic services.


214.		The Centre�s Psychological Care Unit meets the needs of  prisoners with limited intelligence who require special psycho-educational programmes to improve their self-sufficiency and to reduce their chances of reoffending.  The Unit also provides counselling and psychological treatment for sexual offenders.


215.		After serving 12 months� imprisonment, inmates detained under the Mental Health Ordinance, or their relatives, may seek review of their cases by the Mental Health Review Tribunal.  Except where the first such review results in release, the Commissioner of Correctional Services shall refer the patient's case to the Tribunal for review on a yearly basis.


Prison overcrowding


216.		In 1997, Hong Kong's penal institutions held an average of 15% more prisoners than their certified capacity.  Nevertheless, all facilities in such institutions conform with the relevant provisions in the United Nations Standard Minimum Rules for the Treatment of Prisoners.  Government has taken steps to address the problem, mainly through redevelopment of existing penal institutions.  Several such projects have recently been completed or are underway.  Together, they will provide over 1,700 additional places.  We are also seeking possible sites for new prison facilities.


�	The Prison Rules made under section 25 of the Prisons Ordinance (Chapter 234).


�	The Prison (Amendment) Rules 1997.


� 	There are a few exceptions, for example, proceedings under the Insurance Companies Ordinance (Chapter 41) relating to a person�s suitability to be authorized as an insurer.


� 	The categories comprised those who were subject to probation orders or reformatory school orders; those who had been cautioned under the Police Superintendents� Discretionary Scheme; and those referred by social outreach workers, school social workers or family caseworkers.


� 	�Research on the Effectiveness of Rehabilitation Programmes for Young offenders� conducted by the City University of Hong Kong on behalf of the Standing Committee on Young Offenders of the Government�s Fight Crime Committee.


� 	Article 48 of the Basic Law prescribes the powers and functions of the Chief Executive.  One of these - provided under Article 48(12) - is the power to pardon persons convicted of criminal offences or commute their penalties.


� 	For example, those convicted for triad-related offences, sexual offences or crimes of violence.


� 	Justices of the Peace are appointed by the Chief Executive under the Justices of the Peace Ordinance (Chapter 510).  People so appointed are persons of integrity and social standing who are able and willing to carry out the duties of a Justice of the Peace on a regular basis.


�	Under the Prison (Amendment) Rules 1997, prison staff may not read letters that prisoners write to the Ombudsman.


� 	A new section 67B was also added at the same time.  This provides that judges imposing discretionary sentences of life imprisonment must specify minimum terms for the persons concerned.  It also provides direction for judges when imposing indeterminate sentences. 


� 	The principle of separation also applies as between different categories of adult offenders.  That is - in accordance with Article 10(2)(a) - male and female offenders are detained in separate institutions; persons detained pending trial are separated from convicted offenders.
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