Article 8:	slavery or servitude: forced or compulsory labour

139.			The position remains as explained in paragraph 67 of the previous report.  That is, Articles 4(1) and (2) of the Bill of Rights prohibit slavery and the slave trade in all their forms and also the holding of any person in servitude.  There is no forced or compulsory labour, which is also prohibited by Article 4(3) of the Bill of Rights.  Hard labour is not imposed as a punishment for crime.  Consistent with Article 8.3(c) of the Covenant, the term �forced or compulsory labour� in Article 4 of the Bill of Rights does not include -

(a)	work or service normally required of a person who is under detention in consequence of a lawful order of a court, or of a person during conditional release from such detention;

(b)	service of a military character and, where conscientious objection is recognised, any national service required by law of conscientious objectors;

(c)	service exacted in cases of emergency or calamity threatening the life or well-being of the community; and

(d)	work or service which forms part of normal civil obligations.

Foreign workers 

140.			As explained in paragraph 68 of the previous report, Hong Kong labour legislation does not differentiate between local and foreign employees.  Foreign domestic helpers enjoy the same statutory protection as local workers.  Some commentators - including the Committee on Economic, Social and Cultural Rights and the 'Race' Committee� - consider that certain regulations imposed on foreign domestic helpers, particularly the so-called �two-week rule�, are discriminatory.

141.			As explained in paragraphs 15 to 18 of the United Kingdom�s 14th report on Hong Kong under the ICERD, the �Race� Committee expressed the concern that, since most of the persons affected by the �two-week rule� were female foreign domestic helpers from the Philippines, it appeared to have discriminatory aspects under the terms of the Convention which might leave workers vulnerable to abusive employers.  The Committee recommended that the rule be modified to allow foreign workers to seek new employment in Hong Kong when their employment was terminated.

142.			The �two-week rule� was introduced in early 1987 to curb various abuses which had previously been extensive.  These abuses included such practices as �job-hopping�, whereby workers deliberately terminated their contracts in order to change employers and stay on indefinitely in Hong Kong.  These problems were recognised by the Judicial Committee of the Privy Council (on appeal from the Hong Kong Court of Appeal) in Vergara & Arcilla v Attorney General ([1989]1 HKLR 233).  The Judicial Committee rejected a challenge, by way of judicial review, to the validity of the two-week rule.  It recognised that the former policy - which permitted foreign workers, upon ceasing employment, to stay in Hong Kong for up to six months - had been abused.  In its judgement, the Judicial Committee said:

�	Some [foreign domestic helpers] were deliberately breaking their contracts early in the six-month period in order to work in other part-time or full-time jobs until the period of stay had expired, or in order to find another employer.  This gave rise to complaints by the employer who had made all the arrangements to bring the [helper] to Hong Kong and had paid the travel expenses.  It also gave rise to complaints by local people who wished to secure employment as part-time domestic helpers and who found themselves in competition with [foreign domestic helpers] who had only been admitted to work full-time.  Moreover it resulted in some cases in the employment of [foreign domestic helpers] in jobs for which, under general policy, foreign nationals were not admitted, for example, bars and clubs.�

143.			The Government has always rejected any suggestion that the rule is based on or entails racial discrimination either in the literal sense of that term or in the broader sense which it has in the Convention.  The rule applies to all foreign domestic helpers and �imported� workers, whatever their country of origin.  Most of the persons affected by the rule are indeed female domestic helpers from the Philippines.  But it applies equally, and without discrimination, to domestic helpers from other countries and to the �imported� workers, most of whom come from China.  The imposition of special restrictions on the employment of foreign workers, as distinct from workers who are permanent residents of the territory, is of course a natural and normal aspect of immigration control, and this particular restriction is an intrinsically appropriate, reasonable and proportionate response to the problems described above.

144.			Nevertheless, all necessary measures are taken to ensure a fair balance between the legitimate interests of foreign domestic helpers  on the one hand and, on the other hand, those of their employers and the public interest, and to prevent �abusive� treatment by employers.  Thus, in exceptional circumstances - especially where there is evidence of abuse by employers, but also if employers are prevented from honouring their contracts because of death, financial difficulties or emigration - permission may be given for workers to change employment without first leaving the territory.

145.			In paragraphs 50 to 53 of the third periodic report on Hong Kong under the ICESCR, we addressed the Committee on Economic, Social and Culture Rights� concern that there were no maximum working hours for foreign domestic helpers.  However, except for young persons aged between 15 and 17 working in industrial undertakings, the Employment Ordinance does not impose restrictions on the working hours of workers in Hong Kong.  Indeed, it would be impractical to impose such limits for foreign domestic helpers because the nature of household chores is such that their work is done intermittently during the day.  However, any helpers who consider that they have been asked to work unreasonably long hours can apply to the Immigration Department to change employers on grounds of maltreatment.

146.			The Committee also expressed concern about the fact that, unlike professionals from developed countries, these helpers were not allowed to bring their families to Hong Kong.  There are sound practical reasons for this rule, which is by no means discriminatory.  Foreign nationals who live and work in Hong Kong may bring their families only if these will not be a burden on Hong Kong�s resources and services.  They are responsible for their families� accommodation and other needs while in the territory.

147.			Foreign domestic helpers are hired to work and live in their employers� homes.  Most families in Hong Kong live in small flats, few of which can accommodate more than one additional person.  The physical constraints make it practically impossible to allow helpers to bring their families, though family members have always been able to visit them in Hong Kong.

148.			The rule also exists for economic and demographic reasons.  Given the sheer number of foreign domestic helpers in Hong Kong, allowing their family members to come with them would generate heavy demand on services.

149.			Some commentators are under the impression that there is inadequate legal assistance provided for foreign workers and that they have no effective appeal channels when their rights are infringed.  This is not the case.  As reported in paragraphs 42 to 43 of the United Kingdom's third periodic report in respect of Hong Kong under the ICESCR, foreign workers can seek the assistance of the Labour Department when their rights under the Employment Ordinance and the employment contract are infringed.  If there are disputes between foreign workers and their employers, the Labour Department will seek to conciliate the parties.  If conciliation fails, foreign workers are entitled to seek the quick and inexpensive legal redress provided by the Labour Tribunal or the Minor Employment Claims Adjudication Board.  Foreign workers have the same access to publicly-funded legal aid services as local workers.  Publicly-funded legal aid services are available to all regardless of their residency, social status, or race.  This issue is further discussed in paragraph 282 under Article 14.



�	Paragraph 14(f) of the concluding observations on the third report of the United Kingdom of Great Britain and Northern Ireland under the ICESCR (examined in November 1996).  Also paragraph 21 of the concluding observations on the 14th report of the United Kingdom of Great Britain and Northern Ireland under the ICERD (examined in March 1997).
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