Article 7:	no torture or inhuman treatment and no experimentation without


	consent


General


104.			Much of the material in this section reports and/or updates material relating to torture in the United Kingdom�s Initial Report in respect of Hong Kong under the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT�).  It is included here because it remains relevant, valid and, in the Government�s view, is of likely interest to the Committee.


Legal protection


105.			At the constitutional level, Article 28 of the Basic Law provides, inter alia, that no Hong Kong resident shall be subjected to arbitrary or unlawful arrest, detention or imprisonment.  Arbitrary or unlawful search of the body and torture of any resident are also unlawful.   Non-residents enjoy this protection by virtue of Article 41 of the Basic Law.


106.			Additionally, Article 3 of the BOR gives domestic effect to the protections under Article 7 of the Covenant.  And, as explained in paragraph 55 of the previous report, torture is prohibited under section 3 of the Crimes (Torture) Ordinance (Chapter 427) which gives effect to the provisions of the CAT.  The Geneva Conventions - which, inter alia, proscribe the torture or inhuman treatment of a person who is a protected person under one of the four Conventions - continues to apply to Hong Kong.


107.			As also explained in the previous report (paragraphs 62 - 63), additional protections against torture are provided under the Offences against the Person Ordinance (Chapter 212) which render it an offence to assault a person. Depending on the circumstances, torture could be involved in the commission of such offences as �murder�, �wounding� and �assault occasioning actual bodily harm�.


Instances of the alleged use of torture


108.			There have been no reports of torture as defined in the Crimes (Torture) Ordinance involving the Correctional Services Department, the Customs and Excise Department and the ICAC.  And, with the special exception of the case discussed in paragraph 109 below, there have been none concerning the Police.  However, since the Ordinance was enacted, there have been 21 allegations involving the Immigration Department.  All were investigated, none were substantiated.


Alleged use of torture by Police officers


109.			In April 1998, four Police officers were found guilty of assaulting a drug addict to force a confession.  They were charged and convicted for assault occasioning actual bodily harm under the Offences against the Person Ordinance.  The complainant alleged that the Police beat him up, poured water into his ears and nose, and stuffed a shoe into his mouth.  Commentators have asked why the officers were not charged under the Crimes (Torture) Ordinance.  Some have suggested that this was in order to avoid the severe penalties imposed under section 3 of the Ordinance.  That view is unfounded.


110.			The critical issue in determining whether it is appropriate to lay a charge of torture under section 3 of the Crimes (Torture) Ordinance is whether the prosecution can prove beyond reasonable doubt that an official has intentionally inflicted severe pain or suffering on another in the performance or purported performance of his official duties.  On an application of the ordinary rules of statutory interpretation concerning criminal statutes, section 3 requires that the prosecution must prove that the accused -


(a)	committed the act which inflicted pain intentionally; and


intended that his act would result in severe pain.


111.			The word �severe� clearly indicates the intention of the legislature to require proof beyond reasonable doubt a degree of pain above that which is normal in order to qualify as torture.  Thus, it would not suffice for a court to be satisfied only that there was an intention to inflict pain.  In the case under discussion, those whose duty it was to decide whether to charge and what (if any) charge to lay�, concluded that a charge of occasioning actual bodily harm was the appropriate exercise both of the discretion to prosecute and of the related discretion to select the charge upon which to prosecute.  On the basis of published guidelines, they concluded that there was no reasonable prospect of securing a conviction for an offence alleging an offence against section 3 of the Crimes (Torture) Ordinance.  In reaching this conclusion, they did not overlook the fact that - within section 3 - �severe pain� included mental pain.


112.			Commentators have said that defendants frequently challenge the admissibility of cautioned statements in courts, alleging that those statements were obtained as a result of impropriety on the part of the authorities. They have urged us to include statistical data on instances of this kind.  We are unable to do so as neither the Police nor the Director of Public Prosecutions maintain such statistics.  However, a very serious view is taken of the fabrication of �evidence� or its extraction by illegal means.  If, in the opinion of a court, a Police Officer (or an officer of any other disciplined services) has lied under oath or has provided a false statement, the Police will investigate the matter.  Subject to the advice of the Secretary for Justice on the evidence available, criminal and/or disciplinary action will be taken as appropriate against the officer concerned. Relevant procedures will be reviewed and changed if and as necessary.


�
Extradition


113.			The Fugitive Offenders Ordinance (Chapter 503) enacted in April 1997� gives the Chief Executive a discretion to refuse to order the surrender of a fugitive criminal to another jurisdiction.  That discretion would be exercised consistently with the obligation in Article 3 of the CAT not to expel, return (refouler) or extradite persons to States where there are substantial grounds for believing that they would be in danger of being subjected to torture.  The Chief Executive�s decision is judicially reviewable.


114.			There have been numerous cases of the extradition of fugitive criminals from Hong Kong to other countries.  But there have as yet been no cases of the Chief Executive (or the former Governor before reunification) having to refuse the surrender of persons on the grounds that they would be in danger of being subjected to torture.


The Fugitive Offenders Ordinance and the Fugitive Offenders (Torture) Order


115.			Part II of the Crimes (Torture) Ordinance extended the United Kingdom extradition legislation to Hong Kong and gave effect to the obligations to surrender, in respect of torture offences, fugitive offenders to other jurisdictions to which the CAT applied.  In June 1997, Part II of the Crimes (Torture) Ordinance was repealed and replaced by the Fugitive Offenders (Torture) Order.  Like the repealed Part II of the Crimes (Torture) Ordinance, the new Order gives effect to the CAT obligations in relation to the surrender of fugitive offenders.  It applies procedures for the surrender of fugitives in the Fugitive Offenders Ordinance (Chapter 503) to the HKSAR and places outside Hong Kong to which the CAT arrangements relate. 


�
Training of disciplined forces in relation to the provisions of the CAT and the Crimes (Torture) Ordinance 


Police


116.			All police officers are trained - in their basic training and in subsequent courses - to treat all persons as individuals with humanity and respect and to act within the law at all times.  A major purpose of these courses is to ensure the proper treatment of detained and arrested persons.  They cover the procedures governing the questioning of suspects, disciplinary codes stipulated in the Police Force Ordinance, Police General Orders and Headquarter Orders.  All police officers are made aware that an infringement of laws governing a person�s rights could constitute a criminal offence.


Correctional Services Department


117.			Staff are made familiar with the relevant legislation and policies through induction courses and through on-going training (which includes in-service and development training).  The programmes cover the relevant UN Minimum Standard Rules, the BORO and the provisions of the Crimes (Torture) Ordinance.  General training in nursing care enables staff to identify any signs of abuse.  Specialist training - such as psychiatric nursing - provides selected personnel with the professional knowledge to assist medical officers to monitor the physical and mental well-being of inmates suspected of psychiatric problems.


Customs and Excise Department


118.			All law enforcement officers in the Customs and Excise Department (whether disciplined or civilian), involved in the custody, interrogation, or treatment of arrested or detained persons receive induction training.  The training programmes emphasise the need to treat all persons as individuals, with humanity and respect, and to act within the law at all times.  They also cover, detailed procedures such as the �Rules and Directions for the Questioning of Suspects and the Taking of Statements� and other internal orders/instructions that ensure the proper treatment of detained or arrested persons.


Immigration Department


119.			All immigration officers are trained in the proper handling of suspects in custody.  They are required to be familiar with the provisions of the Crimes (Torture) Ordinance and to adhere to relevant subsidiary legislation, such as the Immigration (Treatment of Detainees) Order, and pertinent Immigration Service Standing Orders.


Independent Commission Against Corruption


120.			All ICAC officers are made aware that torture is an offence.  To ensure that detainees are treated fairly while in ICAC custody, all officers receive comprehensive training on the Rules and Directions for the Questioning of Suspects and the Taking of Statements, the BORO and the ICAC (Treatment of Detained Persons) Order.


121.			The Treatment of Detained Persons Order contains rules covering the detention, notification of relatives, communication with legal advisers, supply of food and drink, provisions of toilet facilities, exercise, treatment of sickness and injury and visits by Justices of the Peace.


122.			Interviews of suspects by officers of the ICAC are conducted under the Secretary for Security�s Rules and Directions for the Questioning of Suspects and the Taking of Statements.  Interviews with suspects are normally  video recorded�.  The resulting tapes and transcripts may be tendered in evidence when a prosecution ensues.  The Rules were introduced in 1992 and replaces the former Judges� Rules on the same subject.  These set out the rights of persons in custody and under investigation.  They cover such areas as cautioning of suspects, the right to contact friends, the right to private consultation with a legal adviser, the right to obtain copies of any statement made, and the right to be provided with reasonable arrangement for  refreshment.  Failure on the part of law enforcement officers to comply with the Rules may render inadmissible any evidence obtained as a result of such failure.


123.			These Rules are intended to ensure that interview of suspects are conducted fairly, and that any resulting confession is not procured by threat or inducement.  It is not unusual during the course of criminal trials for the defence to allege breaches of the rules by law enforcement officers, the objective being to seek to exclude incriminating evidence from the proceedings in the hope that the defendant will be acquitted.  In 1997, there were 29 instances of such challenges during the course of trials resulting from ICAC cases.  The evidence was ruled inadmissible in six of those instances.  In three of them the challenge was based on an allegation that the interviewing officer's questions had been suggestive, repetitive or misleading.  In two, it was alleged that an inducement had been made to the defendant.  And in one, the defendant claimed that he had believed himself to be a witness rather than a suspect.


Health care professionals


124.			All health care professionals, particularly doctors and nurses working under the Hospital Authority and the Department of Health, are equipped through their training and education to recognise signs of abuse, including the sequelia of torture and mental anguish.  As a matter of routine care, they closely monitor the physical and mental well-being of patients through history-taking, physical examination and, if necessary, laboratory investigation.


�
Protection for patients detained under mental health legislation


Arrangements for detaining patients under the Mental Health Ordinance


125.			The Mental Health Ordinance (Chapter 136) defines and protects the rights of detained patients.  It also prescribes the criteria for compulsory detention (see below).  Even when these - very stringent - criteria are met, the power to detain is not invoked except in cases where detention in hospital is clearly the most appropriate means of providing the care and treatment that a patient needs, all other means having first been fully considered.


126.			The criteria set out in the Mental Health Ordinance for the compulsory admission of persons to hospital are - 


(a)	they must be suffering from a mental disorder as defined by the Ordinance;


(b)	the mental disorder must be of a nature or degree which makes admission to hospital appropriate;


(c)	medical treatment must be necessary for the patients� own health or safety or for the protection of other persons; and


(d)	the treatment cannot be provided in some other way, such as on an out-patient basis.


127.			The Ordinance requires that a medical assessment must be made before patients are detained in a mental hospital for observation.  Prior to committal for observation and treatment, patients have the right to be heard by a judge or magistrate, if they so wish.  If a patient is to be detained for observation, an application should be made to a District Judge or magistrate.  In relation to a certified patient, the certificate of mental disorder must be countersigned by a District Judge. The Ordinance also provides for a system of conditional discharge of patients with powers of recall for certain patients.  There are important safeguards for detained patients.  They or their relatives may apply to have the authority for their detention reviewed by the Mental Health Review Tribunal, which is an independent body.  The applications may be made 12 months after the patients are liable to be detained or earlier with the leave of the Tribunal.  If the patients are not discharged, they may apply again after 12 months or earlier with the leave of the Tribunal.  If patients or their relatives do not exercise their right to apply to the Tribunal, their cases will nevertheless be referred to the Tribunal by the medical superintendent (if the patients are liable to be detained in a mental hospital) or by the Commissioner for Correctional Services (if the patients are liable to be detained in the Correctional Services Department Psychiatric Centre) 12 months after the patients or their families are first entitled to apply for review.  The Tribunal has the power to discharge a patient, either absolutely or conditionally, if certain criteria are met.  But this power does not normally� apply to persons serving sentences of imprisonment pursuant to court orders and who have been transferred to hospital during the period of that sentence.  Persons appealing to the Mental Health Review Tribunal against detention may apply for legal aid if they meet the criteria for application.


128.			Other safeguards for the rights of detained mental patients include -


(a)	all such patients must receive an explanation of their rights under the Mental Health Ordinance (MHO).  The matters covered must include the right to apply for discharge, the conduct of their treatment, how they can make complaints and their rights in relation to the Mental Health Review Tribunal;


�
(b)	like all other persons, detained patients are entitled, at their own expense, to seek legal advice or a second opinion.  Patients may be represented before a Mental Health Review Tribunal by anyone they wish, except other patients; and


(c)	a relative of every detained patient must be kept fully advised of the patient�s rights, unless the patient objects.


129.			Mental hospital visitors (by tradition, the Visiting Justices of the Peace) are required by law to visit hospitals regularly.  They are empowered to receive complaints and to make recommendations concerning the hospitals. 


Use of Electro-convulsive Treatment (ECT) for mental patients


130.			At the hearing of the Initial Report under the CAT (November 1995), the Committee Against Torture asked whether Hong Kong hospitals made use of ECT and, if so, to what constraints its use was subject.  In view of the Committee Against Torture�s interest in this issue, the Human Rights Committee may wish to be aware of our response and the present position.


131.			Like medical institutions elsewhere, public hospitals in Hong Kong use ECT for patients with severe depressive illness, mania or schizophrenia.  ECT is considered a safe and effective treatment for patients with strong suicidal tendencies and for those who do not respond well to drug therapy.  The technique is applied in accordance with guidelines endorsed by the Quality Assurance Sub-Committee of the Co-ordinating Committee (Psychiatry) of the Hospital Authority�.  These guidelines are compatible with international standards, including the recommendations made by the United Kingdom�s Royal College of Psychiatrists.


�
132.			Electro-convulsive therapy is only administered with the patient�s consent or a second medical opinion. If a patient is not mentally fit to consent to treatment on his own behalf, such consent must be obtained from his/her relatives or guardians and a second expert opinion must be sought to justify the use of the treatment.  Physical fitness is carefully assessed before treatment is administered by a specially trained team of anaesthetists, psychiatrists and nurses.  The whole procedure is closely supervised and the patient�s response is carefully monitored.  ECT is part of an individualised treatment plan that is regularly reviewed by the clinical team responsible for the patient concerned.


133.			In recent years, the pattern of application has been -


�
1995-96�
1996-97�
1997-98�
�
Number of patients receiving ECT�
226�
191�
180�
�
Number of treatments�
1,279�
1,081�
1,080�
�
Average number of treatments per patient�
5.65�
5.66�
6�
�



Protection of persons with mental illness or disability against treatment without consent


134.			This issue was addressed in paragraphs 64 and 65 of the previous report.  As explained there, a Government review group had recommended amending the Mental Health Ordinance to provide more effective protection of patients� rights in respect of medical treatment of an irreversible or controversial nature.  Such treatment would include operations such as sterilisation and others to be specified by regulation.  At the time, doctors had discretion as to whether to seek a declaration from the High Court that the proposed treatment was lawful.  The review group proposed that such declarations should be mandatory.  These proposals were refined and given legal effect in June 1997 when the Mental Health (Amendment) Ordinance 1997 was enacted.


135.			The amending Ordinance introduced a new Part IVC into Mental Health Ordinance.  This concerns the consent procedures for medical and dental treatment of persons who are mentally disordered or mentally handicapped - aged 18 or above - who are incapable of giving valid consent on their own behalf.  Its purpose is to ensure that such persons are not deprived of medical or dental treatment because - being incapable of understanding the nature and effect of the treatment - they cannot give valid consent.  The new provisions also improve the legal safeguards available to doctors and dentists.


136.			Key features of the new provisions that enhance the protection of patients� rights include -


(a)	if a guardian appointed under Part IVB of the Mental Health Ordinance has been granted the power of consent on behalf of an adult mentally incapacitated person (that is, a person who is either mentally disordered or mentally handicapped), doctors or dentists may seek the consent of that guardian before carrying out proposed treatment;


(b)	in the event of an emergency where it is necessary and in the best interests of the patient (see paragraph 137 below) to receive a particular form of treatment, doctors and dentists will administer treatment without consent; and


(c)	where a guardian who has the power of consent refuses to exercise it, applications for consent will be made to the Court of First Instance.


137.			In this context, and for the purpose of Mental Health Ordinance, �treatment in the best interests of the patient� means treatment in order to -


(a)	save the life of the mentally incapacitated person;


(b)	prevent damage or deterioration to the physical or mental health and well-being of that person; or


(c)	bring about an improvement in the physical or mental health and well-being of that person.


138.			Such treatment does not include medical or dental treatment (or both) of an irreversible or controversial nature.  Such treatment - referred to as �specified treatment� - always requires the consent of the Court of First Instance.





�	In June 1997, China�s Permanent Representative to the United Nations notified the United Nations Secretary General on the continued application of the Convention in the HKSAR with effect from 1 July 1997.  The CPG also assumed responsibility for the international rights and obligations arising from the application of the convention to the region.


� Officers of the Director of Public Prosecutions.


� 	This replaced the UK Extradition Act 1989 and the Fugitive Offenders Act 1967 as extended to Hong Kong by Orders in Council.


� 	There are circumstances where video recording is not feasible or facilities not available.  For example, a suspect may speak at the scene of crime when no recording facilities are available and the record can only be made in an officer's notebook.


� 	The Tribunal�s power to discharge a person from a mental hospital or the Correctional Services Department (CSD) Psychiatric Centre does not apply to persons serving sentences of imprisonment in pursuance of court orders and who are liable to be detained in a mental hospital - or CSD Psychiatric Centre - during the period of that sentence, except that the person is detained at the discretion of the Chief Executive (section 59B(1) and 59E of the Mental Health Ordinance (MHO) (Cap. 136)).


�	The major indication for use of ECT is in cases of severe depressive illness.  To a lesser extent it is also indicated for patients with mania or schizophrenia, especially as an adjunct to neuroleptic treatment when response to medication has not been satisfactory.
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