Article 13: restrictions on expulsion from Hong Kong


Legal position


246.		Article 9 of the BOR gives domestic effect to the protections in Article 13.  At the same time, section 12 of the BORO (exceptions and savings) makes it clear that Article 9 does not confer a right of review in respect of a decision to deport a person not having a right of abode in Hong Kong or a right to be represented for this purpose before the competent authority.  This is consistent with the reservation taken against Article 13 when the Covenant was extended to Hong Kong.


Powers of removal and deportation under the Immigration Ordinance


247.		The position is much as described in paragraphs 153 to 158 of the previous report.  That is - 


(a)	persons who enjoy the right of abode in Hong Kong cannot be deported or removed from Hong Kong; 


(b)	immigrants may be deported by order of the Chief Executive, but only if they have been convicted of an offence punishable with imprisonment for not less than two years or if the Chief Executive deems their deportation to be conducive to the public good.  Deportees have a statutory right to have their cases reviewed by the Chief Executive in Council.  Any person may make representations to the Chief Executive before a deportation order is made and can appeal to the Chief Executive after the order has been issued.  Any person may petition the Chief Executive for the suspension or rescission of a deportation order in force;


(c)	immigrants who have not been ordinarily resident in Hong Kong for three years or more may be required by the Chief Executive, by way of a removal order, to leave Hong Kong if the Chief Executive considers them to be undesirable.  By way of removal orders, the Director of Immigration may require persons to leave Hong Kong if they have remained without permission, or if they have committed certain prescribed offences, or if they have been refused permission to land.  There is a right of review in these cases.  Any person may also petition the Chief Executive in respect of such a removal order;


(d)	deportation orders prohibit the persons concerned from returning to Hong Kong either for life or for the period specified in the particular order.  It is an offence to return to Hong Kong in breach of a deportation order;


(e)	removal orders are less permanent in effect than those for deportation.  They do not prohibit the persons concerned from returning to Hong Kong after their orders have been executed;


(f)	as explained in paragraph 157 of the previous report, the power to deport or remove has been used sparingly and on justifiable grounds.  See paragraphs 251 and 254 below.


(g)	prior notice is given to immigrants serving prison terms who are to be deported after their release, to allow them to prepare themselves for return to their own countries.  Other immigrants subject to removal orders are normally given between one and seven days notice to allow them to prepare for the return.  In every case, prior agreement with the country accepting the deportee or removee is sought.


248.		The following paragraphs explain the processes whereby these principles are implemented.


�
Deportation


249.		Under section 20 of the Immigration Ordinance (Chapter 115), the Chief Executive of the HKSAR may make a deportation order against an immigrant if the immigrant has been found guilty in Hong Kong of an offence punishable with imprisonment for not less than two years, or if the Chief Executive of the HKSAR deems it to be conducive to the public good.  A deportation order requires the person concerned to leave Hong Kong and prohibits him from returning to Hong Kong at any time thereafter or during a period specified in the order.  The Chief Executive of the HKSAR has delegated the power to make deportation orders to the Secretary for Security.


250.		Applications for deportation orders are made by the Director of Immigration.  Before applying to the Secretary for Security for a deportation order against an immigrant, the Director will notify the immigrant of his intention to seek his deportation and invite him to make representations against the deportation.  The grounds, if any, put forth by the immigrant, together with the Director�s comments and recommendation, will be forwarded to the Secretary for Security for a decision as to whether a Deportation order should be made.


251.		An immigrant against whom a deportation order has been made may lodge an objection to the decision with the Chief Secretary for Administration within 14 days.  Under section 53 of the Immigration Ordinance, the objection will be considered by the Chief Executive in Council.  Alternatively, he may make a petition to the Chief Executive under Article 48 of the Basic Law for the suspension or rescission of the deportation order.
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Note: All the deportation orders were issued after the persons concerned had been found guilty of an offence punishable with imprisonment for not less than two years and none were issued on the ground that the deportation would be conducive to the public good.


Removal


252.		Under section 19 of the Immigration Ordinance, the Director, Deputy Director or an Assistant Director of Immigration may make a removal order against a person who does not enjoy the right of abode in Hong Kong, or who does not have the Director�s permission to remain in Hong Kong.


253.		A person against whom a removal order has been made may appeal to the Immigration Tribunal within 24 hours against the order.  The operation of the Tribunal is explained in the following section.


�
254.		Alternatively, a person against whom a removal order has been made may petition the Chief Executive of HKSAR against the order under Article 48 of the Basic Law.
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Immigration Tribunal


255.		The Immigration Tribunal is established under section 53F of the Immigration Ordinance to hear and determine appeals against removal orders made by the Director of Immigration, the Deputy Director of Immigration or an Assistant Director of Immigration.


256.		For the purpose of exercising the jurisdiction of the Tribunal, the Chief Executive has appointed a Chief Adjudicator, a Deputy Chief Adjudicator and a number of Adjudicators.  The Chief Adjudicator and the Deputy Chief Adjudicator are retired judges of the High Court and District Court respectively.  The Adjudicators are from various sectors of the community.  Any two Adjudicators, including the Chief Adjudicator or Deputy Chief Adjudicator, constitute a Tribunal. The Tribunal determines an appeal on the facts of the case.  If the Tribunal finds that the appellant does not enjoy the right of abode in Hong Kong and does not have the permission of the Director of Immigration to remain in Hong Kong, it must dismiss the appeal; and in any other case, it must allow the appeal.  The Tribunal shall allow an appeal if either Adjudicator hearing the appeal considers that the appeal should be allowed .  Under section 53D of the Immigration Ordinance, the decision of the Tribunal is final.
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