Annex 10


Removal of legal aid applicants


Note: With some necessary editing, this Annex reproduces paragraphs 79 to 83 of the supplementary information that we submitted to the Human Rights Committee immediately prior to its hearing of our report under the ICCPR on 1 and 2 November 1999.


	On 21 July 1999, the Director of Immigration exercised his power under the Immigration Ordinance to remove two illegal immigrants after they had applied for legal aid to establish their claim - under Article 24(2)(3) of the Basic Law - to have the right of abode.  Commentators adduced the case as an infringement of the principle that persons who have the right of abode in Hong Kong cannot be deported or removed from Hong Kong.  They and others considered it to be 'evidence' of that the Government lacked respect for the Judiciary.  And, in the context of our consultations on the implementation of the ICERD in Hong Kong, other commentators have adduced as an instance of racial discrimination on the part of the Government.





2.	The guiding principle in effecting such removals is the need to balance the protection of civil liberties and the need to maintain immigration controls.  With those things in view, the practice is that -





(a)	the Director of Immigration will suspend a removal if court proceedings have commenced, or if he knows that court proceedings are about to commence;





(b)	a removal will be temporarily withheld if legal aid has already been granted to the detainee; and





(c)	the Director of Immigration will notify the Director of Legal Aid (DLA) if a detainee who has applied for legal aid, but has not been granted it, is about to be removed. 





3.	The individuals in question were removed from Hong Kong after the Police arrested them on 17 July 1999.  Persons who enter Hong Kong illegally commit an offence and are subject to removal under the Immigration Ordinance.  Mainland residents who claim right of abode under Article 24(2)(3) must apply for a Certificate of Entitlement in Mainland China.  Failing that, and if they enter Hong Kong through clandestine means without a Certificate of Entitlement, they are illegal immigrants.  Illegal entry is an offence, and illegal immigrants are subject to removal under the Immigration Ordinance. 





4.	We cannot comment in detail on the removal on 21 July, as judicial proceedings, brought by the two individuals, are pending.  But the removal was completed before court proceedings commenced.  Advance notice had been given to the Legal Aid Department that the Director of Immigration was about to remove the two individuals in question.  The removal was effected at around 1500 hours, which is the time at which such removals are routinely made.  It must also be noted that, as a matter both of law and of established practice, an application for legal aid does not constitute a reason for a scheduled removal to be withheld. 





5.	It is true that, in this particular case, there was only a short time between the removal of the two individuals and the beginning of court proceedings for an injunction and judicial review.  We have reviewed procedures in the light of this unfortunate (though unique) incident.  Now, arrangements are in place to ensure that the Legal Aid Department will have sufficient time to consider applications of this kind before removal is carried out.  At the same time, the Legal Aid Department will notify the Immigration Department of any requests it may have for such removals to be suspended, allowing sufficient time for any proposed removal to be physically withheld.  But in all events, the removal was conducted with a view to enforcing the law and no form of discrimination was entailed. 
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