Article 6 - Provision of effective protection and remedies against any acts of racial discrimination


 		"States Parties shall assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination."


Interpretative declaration


162.	In 1969 - when it extended the Convention to Hong Kong - the Government of the United Kingdom also so extended its interpretative declaration in respect of Article 6.  On 10 June 1997, the Government of the People's Republic of China issued a letter to the United Nations Secretary General giving notification that the Convention would continue to apply to the HKSAR after 1 July 1997.  In that letter, the Government of the People's Republic of China also made two declarations, the second of which preserved the pre-existing declaration -


"The Government of the People's Republic of China on behalf of the Hong Kong Special Administrative Region interprets the requirement in Article 6 concerning "reparation and satisfaction" as being fulfilled if one or other of these forms of redress is made available and interprets "satisfaction" as including any form of redress effective to bring the discriminatory conduct to an end."  





�
Protection and remedies against any act of racial discrimination


163.	Article 39(1) of the Basic Law (full text at Annex 1) provides that the provisions of the ICCPR and the ICESCR as applied to Hong Kong shall remain in force and shall be implemented through the Laws of the HKSAR.  Article 39(2) provides that the.  The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law,  and that such restrictions shall not contravene the provisions of the preceding paragraphtwo Covenants as applied to Hong Kong.  Thus, complaints of racial discrimination against acts of the Government or a public authority may be challenged in the Courts as being contrary to the fundamental rights and freedoms guaranteed in the ICCPR, the ICESCR, and the Basic Law.


164.	Additionally, as we explained in paragraph 51 of the 13th report, any act of racial discrimination by the Government or public authorities (or by any person acting on their behalf) would infringe the BORO.  Section 6 of that Ordinance - "Remedies for contravention of Bill of Rights" - provides that -


 		"A court or tribunal -


in proceedings within its jurisdiction in action for breach of this Ordinance; and 


in other proceedings within its jurisdiction in which a violation or threatened violation of the Bill of Rights is relevant, 


 	may grant such remedy or relief, or make such order, in respect of such a breach, violation or threatened violation as it has power to grant or make in those proceedings and as it considers appropriate and just in the circumstances."  


�
The remedy or relief granted by the court or tribunal may include an award of financial compensation.  However - as the United Kingdom Government explained in paragraph 110 of its 13th (Metropolitan) report under the Convention - even where specific legislation against racial discrimination is in place, the finding by a court of a violation of human rights is not invariably followed by a payment of financial compensation.  As the United Kingdom Government went on to explain, "in the well-established practice of the European Court of Human Rights a judgement finding a violation is sometimes said to constitute 'sufficient just satisfaction' in itself."  It remains the case, as we stated in paragraph 51 of the 13th report, that this is equally applicable to the operation of Article 6 of the Convention in respect of Hong Kong.  


165.	Some commentators have said that the Government is in breach of this Article because there are no tribunals from which persons may seek just and adequate reparation or satisfaction for any damage suffered as a result of racial discrimination, unless the discriminatory act is applied by the Government.  For this reason, they say, victims of racial discrimination are often reluctant to come forward with complaints because of the absence of statutory or institutional support.  However, while there is no specific legislation against discrimination on the ground of race on the part of private individuals and organisations, there are provisions in the law that afford relevant protections and means of redress.  Those provisions are discussed in paragraphs 67 to 69 above in relation to Article 4.


166.	Commentators have also said that, in the absence of independent channels of complaint, there was no - or inadequate - means of seeking redress against discriminatory attitudes on the part of public officials.  Such attitudes are, it has been asserted, increasingly commonplace, particularly among those serving in the Correctional Services Department, the Immigration Department, the Labour Tribunal and the Legal Aid Department.  They identify the Immigration  Department as 'the worst' in this respect, particularly in regard to its treatment of people from Sub-Saharan Africa and South Asia.


167.	Since these assertions have been made in very general terms, it is difficult to provide a specific response.  But -


(a)	Correctional Services Department: the Department's induction and on-going training courses ensure that staff are familiar with relevant laws and policies.  The programmes cover the UN Standard Minimum Rules, the BORO and the provisions of the Crimes (Torture) Ordinance.  Training in nursing care enables staff to identify any signs of abuse.  The courses emphasise that the law� requires officers to treat all persons in the Department's custody with respect and humanity, irrespective of their race, colour, or nationality.  And they must recognise that all persons have the right to be treated properly, fairly and with respect to their dignity, whether they are members of the public, members of staff, or persons in custody.  A high standard of conduct is maintained through enforcement of the discipline rules provided by law;


(b)	Legal Aid Department: in 1998 and 1999, non-Chinese applicants lodged a total of 14 complaints against the Legal Aid Department.  None alleged discrimination on the part of the Department's staff.  Indeed, the Department has taken measures to ensure the racial minorities have equal access to its services.  For example, it provides interpreters to ensure that applicants' instructions are fully and properly conveyed and that differences of language do not give rise to �
�
misunderstandings.  It has also taken measures to improve customer services and complaint handling procedures; 


(c)	Labour Tribunal: one of the Judiciary's key missions is to ensure that everyone is treated fairly and equally before the Courts.  The Labour Tribunal is part of our court system.  As such, it is accessible to all without distinction as to race, colour, or national or ethnic origin.  The Tribunal addresses the cases before it in accordance with the law and established procedures.  Persons aggrieved by its decisions have access to well-established channels of appeal.  Periodically, the Tribunal has issued circulars reminding its staff of the importance of providing a fair, just and responsive service to the public.  Clear guidelines and training courses are provided to ensure that all staff are familiar with the Tribunal's procedures and that those procedures are applied equitably and consistently to all parties.  The Tribunal has not received any complaints of discrimination on the part of its staff in the last two years.  The Judiciary Administrator has undertaken to make a thorough investigation of the instances cited by our respondents on receipt of the details.  We have asked the NGO that made the observation to provide this; and


(d)	Immigration Department: in 1999, the Immigration Department received 189 complaints.  The Ombudsman received and investigated another 38.  Most were of an administrative or procedural nature.  None related to racial discrimination on the part of staff.  The Immigration Department is committed to providing efficient and courteous services to all members of the public, irrespective of race, nationality, age, or gender.  To this end, all personnel are trained � and required � to treat every member of the public with respect, �
consideration, courtesy and compassion.  Where necessary, and to ensure that persons of different races and ethnic origins have equal access to their statutory rights, the Department arranges for interpreters to be present.  Posters promoting courteous services and informing the public of the channels for complaints are prominently displayed�.  Independent mechanisms - both within and outside the Immigration Department � exist to handle and investigate complaints against the immigration services.  Where complaints are substantiated, the Director of Immigration may take disciplinary action against the officer(s) concerned in accordance with the Immigration Service Ordinance (Chapter 331), the Immigration Service Standing Order�, or the Civil Service Regulations�.


168.	The Government is firmly opposed to all forms of discrimination and strives to foster a culture of courtesy, respect and tolerance throughout the public service generally.  To that end, Civil Service (which, in Hong Kong, includes the disciplined services) training incorporates elements aimed at instilling human rights awareness.  For example, the 'Basic Training Package' for civil servants emphasises the importance of impartiality in all dealings with the public, which naturally entails fair and equal treatment for persons of all races or nationalities.  This is also emphasised in the 'customer service' training courses for front-line officers.  These efforts will continue. 


�
169.	But, where members of the public consider that a public officer has mistreated them, we strongly encourage them to bring the matter to the attention of the relevant departmental complaint channel.  In the case of the disciplined services, the authorities are those listed in paragraphs 46 to 49 in Part I of this report.  And the Ombudsman will readily investigate all complaints against unreasonable conduct, or abuse of power, on the part of public officials.  The Government views most seriously - and will thoroughly investigate - allegations of misconduct on the part of its personnel, including mistreatment arising from discrimination.  Where, after such investigation, misconduct is established, it will take such corrective measures as it considers appropriate in the circumstances.  Those measures may include disciplinary action. 


� 	Prison Rules (Chapter 234, Sub. Leg.).





� 	The posters are in Chinese and English.  They advise members of the public who consider that they have not been treated fairly or courteously to raise the matter on the spot with the officer-in-charge; or telephone the Customer Services Unit (telephone numbers are provided); or write to the Chief Immigration Officer (Management Audit Division) (the address is provided).





� 	The Standing Order is made by the Director of Immigration under section 9 of Chapter 331.





� 	Volume II of the Government Regulations made by or with the authority of the Chief Executive.
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