Article 10: Right of persons deprived of their liberty

The right of prisoners: Protection in law

99.
The position is essentially as explained in paragraph 177 of the initial report.
Regulation and management of all penal establishments

100.
There are now 24 correctional institutions rather than the 23 mentioned in the initial report.  Otherwise the position is essentially unchanged.  The objectives of imprisonment are as explained in paragraph 179 of the initial report.

Prison Rules: order and discipline in prisons

101.
The position is as explained in paragraphs 180 to 183 of the initial report.
Rehabilitation of offenders

102.
The position is as explained in paragraph 184 of the initial report.  
Rehabilitation of juvenile offenders

Rehabilitation centres

103.
In 2001, we enacted the Rehabilitation Centres Ordinance (Chapter 567).  Inter alia, the Ordinance provides for the appointment of rehabilitation centres, which are a new form of institution for the reformation and training of offenders aged between 14 and 21 years.  The centres first became operational - under the auspices of the Correctional Services Department - in July 2002.  They provide an additional option for the courts when sentencing young offenders who are in need of a short-term residential rehabilitation programme.  Thus, the Department now runs five different correctional programmes for the care and rehabilitation of offenders.  These are described at Annex 4, which updates Annex 9 of the initial report.

The Community Support Services Scheme

104.
In September 2001, the scheme explained in paragraph 187 of the initial report was strengthened by the creation of three additional Community Support Services Scheme teams, bringing the total number of teams to five.  Their clientele are young people who have infringed the law or are in need of welfare services.  The services they provide are as described in paragraph 187 of the initial report. 
Rehabilitation: philosophy of 'through care'
105.
The philosophy is as explained in paragraphs 188 and 189 of the initial report.  The recommendations of the research study explained in paragraph 189 of the initial report have since been fully implemented.  This has entailed -

(a)
introducing multi-media learning centres in all institutions for young offenders;

(b)
encouraging inmates to sit for public examinations;

(c)
completing a structural review of the Department's teaching staff;

(d)
conducting courses to train teachers in the proper handling of emotional and behavioural problems of young offenders; and

(e)
introducing a multi-media learning centre and new language/computer courses in one of the institutions.

106.
In the course of these improvements, the Department upgraded its vocational training programmes to provide craft level training
 to increase inmates' employability after their release.  The process was completed in January 2003.

107.
In November 1999, the Commissioner of Correctional Services established the Committee on Community Support for Rehabilitated Offenders.  The Committee's function is to obtain community support for rehabilitating the re-integration of former offenders into the community.  It also advises the Commissioner on rehabilitation programmes and publicity strategies.  Its members comprise community leaders, employers, education workers, professionals and representatives of NGOs, and Government departments. 

Supervision and aftercare services for young offenders

108.
The position is as explained in paragraphs 190 to 198 of the initial report.

Complaints against the Correctional Services Department

109.
The position is essentially as explained in paragraphs 199 to 201 of the initial report.  However, in August 2002, the Complaints Investigation Unit of the Correctional Services Department received ISO 9001: 2000 accreditation
.  The findings of the investigation are scrutinised by the Correctional Services Department Complaints Committee
.
Justices of the Peace (JPs)

110.
We explained this programme in paragraphs 202 and 203 of the initial report.  Since then, following a review in 1999, we have made several improvements to the visiting system -

(a)
the surprise element has been enhanced, with the institutions concerned receiving no advance notice of the exact timing of a visit; 

(b)
we have amended Rule 222(1) of the Prison Rules (Chapter 234 sub. leg.), Rule 6(1) of the Immigration (Vietnamese Migrants) (Detention Centres) Rules (Chapter 115 sub. leg.) and Rule 42(1) of the Probation of Offenders Rules (Chapter 298 sub. leg.) to allow non-official JPs to pair up when visiting institutions.  Previously, visits had to be conducted by JP pairs comprising an official and an unofficial;  

(c)
JPs now receive more pre-visit information on outstanding complaints than they previously did; and

(d)
JPs may choose to visit a particular type of institution more frequently for better monitoring.

Complaints to the Ombudsman

111.
The position is essentially as explained in paragraphs 204 and 205 of the initial report.  Between 1 July 1998 and 30 June 2003, the Ombudsman received 1,744 complaints against the Correctional Services Department -

	1998 (1 July)
	210

	1999
	350

	2000
	339

	2001
	382

	2002
	355

	2003 (30 June)
	108

	Total
	1,744


One of these complaints was partially substantiated.

Young offenders detained at Executive discretion (formerly "at Her Majesty's pleasure")

112.
Currently, there are 12 prisoners in this category, which we explained in paragraphs 209 and 210 of the initial report
.  The Chief Executive has determined minimum terms for all of them, in accordance with section 67C of the Criminal Procedure Ordinance (Chapter 221)
. 
113.
In 2001, two prisoners in this category applied for judicial review to challenge the provisions in the Criminal Procedure Ordinance and the Long-term Prison Sentences Review Ordinance (Chapter 524)
 that govern the determination of minimum terms and the regular review of indeterminate sentences.  They argued that the determination of minimum terms by the Chief Executive was inconsistent with Article 80
 of the Basic Law (BL80) and contravened Article 14(1) of the Covenant.  They also argued that the sentence review system deprived prisoners of their right to have the lawfulness of their detention reviewed before a court, as guaranteed by Article 9(4) of the Covenant.

114.
The Court of First Instance held that the determination of minimum terms was inherently a judicial power and therefore section 67C was inconsistent with BL80.  We now intend to amend Chapter 221 by vesting the Judiciary with the power to determine the minimum terms of this category of prisoners.

115.
However, the Court refused to grant a declaration that section 67C was inconsistent with Article 10 of the Bill of Rights, which corresponds to Article 14(1) of the Covenant, on the grounds that section 67C is not concerned with the determination of a criminal charge.  It also refused to grant a declaration that section 12(2) of the Long-term Prison Sentences Review Ordinance was inconsistent with Article 5(4) of the Bill of Rights, which corresponds to Article 9(4) of the Covenant.  This was because habeas corpus proceedings may be employed effectively and fully to protect the applicants’ rights to liberty and security of the person.  The two applicants have since served notice of appeal against the ruling.  As at 30 June 2003, the closing date for this report, their appeal was pending. 

Prison overcrowding
116.
In paragraph 216 of the initial report, we informed the Committee that, in 1997, Hong Kong's penal institutions held an average of 15% more prisoners than their certified capacity.  By the end of 2002, the level of overcrowding had fallen to 11%.  Nevertheless, all facilities in such institutions continue to conform to the relevant provisions in the United Nations Standard Minimum Rules for the Treatment of Prisoners. 

117.
We are taking steps to address the problem of overcrowding in accordance with our policy of holding offenders in a manner that -
(a)
ensures public security;

(b) 
is safe for the inmates; 

(c) 
is compatible with human dignity; and 
(d) 
provides the best possible opportunity for the rehabilitation of all inmates with a view to their reintegration into society. 
118.
To achieve these objectives, we need adequate penal capacity and supporting facilities.  We have examined numerous options and have arrived at the view that, in the circumstances of Hong Kong where land space is very limited, the most promising approach would be to co-locate most or all of our existing penal institutions in one place.  Prima facie, this offers the prospect of security, modern standards of accommodation and facilities, and the opportunity to 'pool' services (such as educational/vocational opportunities) for the benefit of inmates.  A study now in progress is examining the feasibility of this concept.  If the study concludes that the proposal is feasible, the new institution would enable us to address the problem of overcrowding by replacing 4,600 existing penal places and increasing capacity by an additional 2,600 places, bringing total provision to 7,200.  This would eliminate the existing problem and provide sufficient capacity to meet the forecast growth of the penal population in the coming decade.  

119.
Commentators have asked whether co-location is in the best interests of the inmates.  We consider that it would be.  As indicated in paragraph 118, the aim is to address the problem of overcrowding and to meet the projected growth of the penal population.  If the proposal is implemented, inmates will have more living space and better facilities.  And improved access to education and vocational training would serve to ameliorate their opportunities for rehabilitation and reintegration into society.

Minority prisoners

120.
As at 30 June 2003, there were 1,016 persons of 'other nationality' (a statistical classification) in Hong Kong prisons.  Commentators have asked what special measures or services are in place for them.  The position is that their treatment and rehabilitation programmes are the same as those for local prisoners and are in accordance with the United Nations Standard Minimum Rule for the Treatment of Prisoners.  However, special dietary requirements (halal, vegetarian, and so forth) are met on request.  There are regular religious services for followers of the major religions.  The needs of other faiths are met, where possible, on request.  Hong Kong has arrangements with seven countries
, whereby we automatically informed their consulates if their nationals are taken into custody
.  We do so for other nationals only on request.  This is for the protection of their personal privacy. 






� 	The training is conducted in some 26 workshops offering a selection of 15 trades. 


�  	ISO 9001:2000 is a standard in the ISO 9000 series.  The series prescribes the methods that an organisation can 


	use to ensure that the customers’ requirements are fully met.  Its objective is to assure that an organisation's products and/or services consistently measure up to a fitness for purpose test.


� 	Formerly known as the Case Review Committee.  The nomenclature change (made in July 2000) reflects the fact that the Committee not only reviews cases but also examines them, in accordance with ISO quality management system requirements in respect of the monitoring and measurement of products.  


� 	At that time (June 1998), there were 15 such prisoners.  Three of those have since received determinate sentences by the Chief Executive on the recommendation of the Long-term Prison Sentence Review Board.


�	See paragraph 210 of the initial report.





� 	See paragraph 209 of the initial report.


� 	BL80 provides that " the courts of the Hong Kong Special Administrative Region at all levels shall be the judiciary of the Region, exercising the judicial power of the Region."


� 	Australia, Canada, India, Italy, the UK, the USA, and Vietnam.


� 	Unless a prisoner expressly objects to our doing so.
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