Article 8: No slavery or servitude; no forced or compulsory labour

General

86.
The position is essentially as explained in paragraphs 139 to 149 of the previous report.  But there have been developments in regard to the employment of foreign domestic helpers that we will address in this section of the report, though they do not in any sense entail slavery, servitude, forced, or compulsory labour.

The Minimum Allowable Wage for foreign domestic helpers

87.
Most Hong Kong employees freely negotiate their remuneration packages with their employers.  But - as a special safeguard and to protect local employees from competition from cheap imported labour - foreign domestic helpers, uniquely in Hong Kong, receive a 'minimum allowable wage' ('the wage'). 

88.
The  wage is subject to annual review, a process that takes account of Hong Kong's overall economic and employment situation against a basket of economic indicators.  In the past three decades, the wage was adjusted 18 times.  All but one were upwards, five entailing increases of over 20%.  

89.
In February 2003, on the basis of the recently completed annual review, the decision was taken to reduce the wage by HK$400 (or 10.9%) from          HK$3 670 (US$470.5) to HK$3 270 (US$419.2) with effect from 1 April 2003.  The level of reduction reflected, inter alia - 

(a)  
a drop of 17% in the median monthly income of households that employ foreign domestic helpers;

(b) 
a fall in the median monthly employment earnings of workers in elementary occupations
 by about 16%; and

(c) 
a rise in the seasonally adjusted unemployment rate from 6.3% to 7.2%, between February 1999 (when the wage was last adjusted) and end-2002. 

The Employees Retraining Levy on employers of foreign domestic helpers

90.
Since the early 1990s, employers of workers imported under the ‘labour importation scheme’ have paid an 'Employees Retraining Levy'
.  The levy is used to finance the training and retraining by the Employees Retraining Board of local workers displaced by economic restructuring.  In February 2003, we took the decision to impose the 'Employees Retraining Levy' on employers of foreign domestic helpers, with effect from 1 October 2003. 

91.
The decision to so extend the levy reflects the fact that, like their counterparts in other sectors who employ workers under the labour importation scheme, employers of foreign domestic helpers enjoy the benefits of services offered by overseas rather than local workers.  We therefore considered it reasonable for them to contribute towards the training and retraining of the local workforce, particularly the lower skilled.  The need for the levy was clearly demonstrated in a manpower projection commissioned by the Government in 2002, which indicates that, in 2007, there will be a surplus of some 140,000 workers, many with low levels of educational attainment.  There is therefore a pressing need to train and retrain the local workforce to keep pace with Hong Kong’s economic restructuring. 

92.
Commentators say that the levy amounts to a further de facto wage cut for the helpers because, they believe, unscrupulous employers will recoup it from their helpers' pay.  This is not the intention and legal advice is that our policies comply fully with Article 39 of the Basic Law
 and other local legislation, including the BORO.  An employer who deducted the levy or any part of it from a helper's salary would be committing an offence under section 32 of the Employment Ordinance and would be liable to prosecution and, upon conviction, to a maximum fine of $100,000 and one year imprisonment.  
93.
We regard the underpayment of foreign domestic helpers with equal seriousness and those who have been underpaid (or not paid at all) are encouraged to file claims against their employers.  We also prosecute employers who are found to have acted in breach of the Employment Ordinance. And, in late 2002, the Labour Department established an Employment Claims Investigation Unit to expedite the investigation and prosecution of underpayment claims.  In the first half of 2003, the Labour Department received 83 underpayment claims from foreign domestic helpers, where we issued 14 summonses and convicted and fined two employers.  In another case, an employer was convicted and sentenced to four months imprisonment for conspiracy to defraud the Immigration Department by making a false representation that he would pay a foreign domestic helper the minimum allowable wage.  It was not possible to take action against the employers involved in the other underpayment claims, either because of insufficient evidence, or because the complainants - having settled their cases through conciliation or the Labour Tribunal - were unwilling to act as prosecution witnesses.

� 	Resident domestic helpers (including foreign helpers) are classified as “workers in elementary occupations”, in line with the job classification recommended by the ILO.


� 	The levy is made under  section 14 of the Employees Retraining Ordinance.





� 	Article 39 provides for the continued application of the ICCPR and the ICESCR as applied to Hong Kong.
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