Article 15: No retrospective criminal offences or penalties

Ng Ka Ling & Others v Director of Immigration
182.
We discussed the retrospective effect of the Immigration (Amendment) (No.3) Ordinance 1997 on the right of abode in paragraphs 233 and 234 (in relation to Article 12) and 298 of the initial report.  The No. 3 Ordinance was enacted on 10 July 1997 and was deemed to have come into operation on 1 July 1997.  The question of the legal validity of the retrospective provisions in that Ordinance (see the initial report, paragraphs cited above) was finally decided by the Court of Final Appeal in 1999
.

183.
Before 10 July 1997, permanent residents by descent who had arrived in Hong Kong enjoyed the constitutional right of abode and were therefore entitled to land and remain.  The No.3 Ordinance introduced a scheme whereby their status as permanent residents could only be established by their holding a certificate of entitlement.  As the No.3 Ordinance was only enacted on 10 July 1997, those permanent residents could not have held the certificate of entitlement prior to that date.  Without the certificate of entitlement, their status was treated as not established and they were regarded as not enjoying the right of abode.  Thus, they had no right to land or remain in Hong Kong and their doing so would constitute criminal offences under section 38 of the Immigration Ordinance (Chapter 115), which prohibited landing or remaining without permission.  If the retrospective provision was constitutional, its operation would have involved them retrospectively in the commission of criminal offences. 

184.
In Ng Ka Ling, the Court of Final Appeal took the view that Article 15(1) of the Covenant as applied to Hong Kong remained in force by virtue of Article 39 of the Hong Kong Basic Law.  Article 15(1) of the ICCPR is identical to Article 12(1) of the Bill of Rights.  It was held that Article 15(1) of the ICCPR was applicable and did render the retrospective provision of the No.3 Ordinance unconstitutional.  It had further been stated in the judgment that in the context of our legal system, the prohibition against persons being held guilty of retrospective criminal offences went further than prohibiting prosecution and conviction.  It did strike at the retrospective provision itself and rendered it invalid.

�	In Ng Ka Ling & Others v Director of Immigration [1999] 1 HKLRD 577.
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