Article 25:
Right to participate in public life

267.
The political structure of the HKSAR is prescribed in Chapter IV of the Basic Law.  Article 26 of the Basic Law stipulates that permanent residents of the HKSAR shall have the right to vote and the right to stand for election in accordance with the law. 

Election of the Chief Executive

268.
Under the Basic Law, the Chief Executive is selected by election or through consultations held locally, and appointed by the Central People’s Government.  As explained in paragraph 2 above in relation to Article 1, Annex I to the Basic Law prescribes the specific method for selecting the Chief Executive.  It provides, inter alia, that the Chief Executive shall be elected by a broadly representative Election Committee through secret ballot on a one-person-one-vote basis.  In July 2001, this provision took effect in domestic legislation with the enactment of the Chief Executive Election Ordinance (Chapter 569).

269.
The 800-member Election Committee comprises permanent residents of the HKSAR who are broadly representative of the different sectors in the community
.  Most were returned by election in July 2000, under the supervision of the Electoral Affairs Commission.  Exceptions were the representatives of the religious sub-sector (who were returned by nomination) and the ex-officio members of the Election Committee.  The latter comprised members of the Legislative Council (who were themselves elected), and the Hong Kong deputies to the National People’s Congress.  

270.
At the close of nominations for the second term Chief Executive, only one candidate, Mr Tung Chee-hwa, was validly nominated.  Accordingly, he was declared elected in February 2002, in accordance with the Chief Executive Election Ordinance.  In March 2002, the Central People’s Government formally announced Mr Tung’s appointment as the second term Chief Executive.

Executive Council

271.
As explained in Part I of this report (paragraphs 9 and 10), the Executive Council assists the Chief Executive in policy making.  Article 55 of the Basic Law provides that members of the Executive Council shall be appointed by the Chief Executive from among the principal officials of the executive authorities, members of the Legislative Council and public figures.  They must be Chinese citizens and permanent residents of the HKSAR with no right of abode in any foreign country.  Except for the appointment, removal and disciplining of officials and the adoption of measures in emergencies, the Chief Executive shall consult the Executive Council before making important policy decisions, introducing bills to the Legislative Council, making subordinate legislation, or dissolving the Legislative Council.  If the Chief Executive does not accept a majority opinion of the Executive Council, he/she shall put the specific reasons on record. 

The 2000 Legislative Council elections

272.
The second term Legislative Council comprises 60 members returned by elections on 10 September 2000.  The elections were conducted under the supervision of the Electoral Affairs Commission and in accordance with the relevant provisions of the Basic Law, the relevant domestic statutes, and their subsidiary legislation
.  The powers and functions of the Legislative Council are explained in Part I of this report, at paragraph 14.

273.
As provided for in Annex II to the Basic Law, candidates of the HKSAR's second term Legislative Council were returned as follows -

(a)  
geographical constituencies: 24 members were returned by direct elections based on universal suffrage, through the list voting system, which is a form of proportional representation system.  All permanent residents of the HKSAR who had reached the age of 18 or above were eligible to be registered and to vote.  Some 3.1 million people - 68 percent of those eligible to do so - registered as electors.  Over 1.33 million registered electors voted: a turnout of 43.6 percent;

(b) 
functional constituencies: returned 30 members.  As explained in paragraphs 459(b) and 461 of the initial report, where we also responded to commentators, these constituencies represent economic, social, and professional sectors that are substantial and important to Hong Kong; and

(c) 
the Election Committee (see paragraph 269 above): returned six members. 
The electoral system

274.
In paragraph 12 of the 1999 concluding observations, the Committee reiterated its "concern, expressed in paragraph 19 of its concluding observations, adopted at the end of the consideration of the fourth periodic report, that the electoral system for the Legislative Council does not comply with articles 2, paragraphs 1, 25 and 26 of the Covenant.  The Committee is concerned about the impending abolition of the Municipal Councils that would further diminish the opportunity of HKSAR residents to take part in the conduct of public affairs, that is guaranteed under article 25.  The HKSAR should reconsider this step.  It should take all necessary measures to maintain and strengthen democratic representation of HKSAR residents in public affairs".  Local commentators have echoed those concerns.  We address them seriatim in the paragraphs that follow.

275.
We note the Committee's concerns.  But we respectfully maintain the position - explained in paragraph 461 of the initial report - that they overlook the reservation entered in respect of Article 25 when the Covenant was extended to Hong Kong.  We remain of the view that our electoral system is appropriate to Hong Kong’s circumstances and gives rise to no incompatibility with any of the provisions of the Covenant as it applies to Hong Kong.
276.
Commentators have also called for constitutional reforms to achieve progress in democratic development.  As explained in paragraph 4 above in relation to Article 1, the Basic Law provides that the number of directly elected seats in the Legislative Council will increase from one-third in the first term (1998-2000), to 40 percent in the second term (2000-2004), and to 50 percent in the third term (2004-2008).  The second term Legislative Council was formed in 2000 in accordance with the provisions of the Basic Law.  The Legislative Council (Amendment) Ordinance 2003, which provides the legal basis for the third term Legislative Council elections, also complies with the Basic Law.  It provides for 30 seats to be returned by geographical constituencies through universal suffrage, and a further 30 seats to be returned by functional constituencies.  The method for selecting the Chief Executive also complies with the Basic Law.

277.
Commentators have expressed the concern that the Interpretation and the Decision of the NPCSC adopted in April 2004 has eroded the "One Country Two Systems" principle and the provision in Article 2 of the Basic Law regarding the exercise of a high degree of autonomy.  But, as Article 2 of the Basic Law makes clear, Hong Kong’s high degree of autonomy is exercised under authorisation by the Central Authorities, and must be understood in the context of the Constitution of the People’s Republic of China and the Basic Law.  Insofar as constitutional development is concerned, both documents clearly prescribe the powers and responsibilities of the Central Authorities.  The NPCSC has been acting within these constitutional prerogatives.

278.
Commentators have also expressed concern that, as a result of the Decision of the NPCSC adopted on 26 April, there would not be universal suffrage in 2007/08.  Universal suffrage is the ultimate aim provided for in the Basic Law and there is broad support in the community for that aim.  But there are different views in the community on the pace for attaining it.  Whilst some would like to see universal suffrage in 2007/08, others prefer a more measured approach.  Having considered all views expressed by the Hong Kong community on this issue, as well as the provisions of Articles 45 and 68 of the Basic Law in respect of the principle of gradual and orderly progress and the actual situation in Hong Kong, the NPCSC has considered that constitutional development in a prudent and step-by-step manner is the appropriate way forward.  The NPCSC’s decision still leaves Hong Kong with plenty of scope for change to the election methods in 2007/08 to make the system more representative.

Nationality requirements for Legislative Council candidates

279.
This is addressed in paragraphs 320 to 322 below in relation to Article 27.

Review of district organisation and the abolition of the Provisional Municipal Councils 

280.
We note the Committee's concerns in regard to the abolition of the Provisional Municipal Councils (paragraph 12 of the concluding observations and paragraph 274 above).  But, again, we must respectfully dissent from the view that there was ever any risk that the abolition would "further diminish the opportunity of HKSAR residents to take part in the conduct of public affairs, that is guaranteed under article 25".  For the reasons below, we consider that the changes were timely, in the public interest, and in accord with consensus of public opinion.

281.
In the course of the review and consultations foreshadowed in paragraphs 472 and 473 of the initial report, respondents expressed concern about the fragmentation of responsibility for the delivery of municipal services and questioned the need for two tiers of district organisation.  There was a broad consensus within the community that there was a need to reform the framework for the delivery of municipal services so as to improve co-ordination in the formulation and implementation of policy and to improve cost-effectiveness in service delivery.  

282.
In response, we have introduced a new regime for the delivery of municipal services, whereby the Government has -

(a) 
assumed direct responsibility for all functions relating to food safety and environmental hygiene.  This addressed the problem of fragmentation of responsibility; and

(b) 
established a new structure to provide policy direction and services in the areas of arts, culture, sports, and recreation.  

These changes were made in parallel with the dissolution of the two Provisional Municipal Councils, which is discussed in Part I of this report (paragraphs 18 and 19).  

283.
After the reorganisation, elected institutions continue to participate in matters relating to the provision of municipal services.  Specifically -

(a)
the Legislative Council scrutinises the budget, policy programmes and initiatives of the various government agencies providing municipal services.  The Council is also responsible for approving the majority of capital works projects and fees and charges for municipal services and facilities;

(b) 
at the district level, the District Councils have a wider role and more substantial resources than did the District Boards that preceded them;  

(c) 
the District Councils monitor the delivery of environmental hygiene and leisure and cultural services in the districts.  And they have been given additional funds for the improvement of the local environment and for commissioning district leisure and cultural activities.  These are functions formerly undertaken on a regional basis by the Provisional Municipal Councils; 

(d) 
the chairpersons and vice chairpersons of the District Councils are members of their respective District Management Committees, and so participate in the co-ordination of government services and the setting of priorities in the districts; and 

(e) 
the number of elected District Council members has increased progressively since the Councils' first term in 1999.  Then, the Councils had in total 44 more elected members than the District Boards had in 1997.  In the second term elections, which will take place in November 2003, that difference will increase to 54.

284.
Thus, abolishing the Provisional Municipal Councils has not undermined public participation.  Nor has it undermined public representation at the local level.  But we will monitor the system to ensure that it remains responsive to the changing needs of the community.  As undertaken by the Chief Executive in his Policy Address in January 2004, we will review the function and composition of the District Councils at a suitable time.  

Electoral Affairs Commission

285.
We explained the Commission's composition, role, and functions in paragraph 463 of the initial report.  In paragraph 464 thereof, we explained the measures taken to ensure the transparency of the electoral process.  Those measures were applied in the 2000 election. 

The 1999 and 2003 District Council elections

286.
The first District Council election was held on 28 November 1999, with a total turnout rate of 35.8%.  The 18 District Councils came into being on 1 January 2000 by virtue of the District Councils Ordinance (Chapter 547).  The HKSAR is divided into 390 constituencies, each returning one elected member.  There are a maximum of 102 appointed members, and 27 ex-officio members.  The work and functions of the District Councils are explained in Part I of this report (paragraphs 15 and 16).  The second District Council election will be held in November 2003, with candidates standing in 400 constituencies, each returning one elected member.  The second term will begin on 1 January 2004.

The Accountability System

287.
The Accountability System, which, among other things, put into place a new system for appointing Secretaries of Departments and Directors of Bureaux, was introduced on 1 July 2002.  It has brought about a new system of governance and introduced fundamental change to Hong Kong’s system of public administration.  

288.
Previously, bureau chiefs were career civil servants.  Under the new system, they are political appointees.  There is now a politically appointed team of Principal Officials led by the Chief Executive to account to the people of Hong Kong for the governance of Hong Kong.  The term of office of these Principal Officials cannot extend beyond the expiry of the term of office of the Chief Executive who nominated them for appointment.  The public can now clearly identify the political team and individual Principal Officials who are responsible for specific policy portfolios and hold them accountable for the success or failure of policies and policy outcome.  Collectively, they have to address public demands and face public pressure.  They have to ensure that their policies meet public expectations and are in the long term interests of Hong Kong.

289.
The Accountability System has brought about a number of significant changes.  Specifically -

(a) 
it has widened the pool of candidates for appointment as Principal Officials.  Henceforth, any future Chief Executive will have to form his or her own team of Principal Officials who are prepared to share political responsibility and to serve the people of Hong Kong under his or her leadership.  The pool of candidates is not restricted to civil servants.  Committed, capable and competent persons, within and outside the civil service, can join the top echelon of Government.  Candidates with political party backgrounds can be considered.  Having a wider pool of candidates is beneficial to the better governance of Hong Kong and has the potential to enhance public participation in the administration of Hong Kong affairs; 

(b) 
with the clear separation of the politically appointed Principal Officials and the civil service, members of the latter can now focus on their role as civil servants.  They are no longer expected to bear the brunt of political pressure as they did prior to 1 July 2002.  The appointment of the new civil service rank of Permanent Secretary has institutionalised and strengthened Hong Kong's tradition of a professional, meritocratic, honest, and politically neutral civil service; and

(c) 
the Accountability System requires Principal Officials to shoulder political responsibility.  Under the previous system, Principal Official positions were filled by civil servants and any misconduct had to be handled in accordance with the civil service disciplinary mechanism.  And civil servants were not in a position to shoulder political responsibility.  Thus, the present system represents a major step forward in the system of governance. 

290.
Commentators have said that it would have been more appropriate to introduce the Accountability System after the election of the Chief Executive by universal suffrage.  We disagree.  Although we have not yet attained universal suffrage, Hong Kong's institutions are highly open and transparent.  We have an elected legislature and a free press.  The design of the Accountability System is to subject the Principal Officials to the scrutiny of the Legislative Council, the media and the public.  The Basic Law also provides for a mechanism of checks and balances between the executive and legislative authorities.  And we need the support and co-operation of the Legislative Council before any major financial or legislative proposals can be implemented.  

Looking ahead

291.
We reviewed the implementation of the Accountability System one year after its introduction.  A report on the findings of that review was put to and considered by the Legislative Council Panel on Constitutional Affairs in July 2003.  The report concluded that, in overall terms, the Accountability System represented an important step in the right direction.  However, we clearly recognise that the first year of operation was not entirely smooth and that there was scope for improvements.  With that in mind, we will improve on the existing arrangements of canvassing public opinions and communicating with the public, with a view to strengthening our links with different sectors of the community and ensuring that our policies are more attuned to public aspirations.

Government Advisory Boards and Committees

292.
In paragraphs 74 to 75 and paragraphs 474 to 476 of the initial report, we explained that the advisory and statutory bodies were a distinctive feature of Hong Kong’s system of government: that remains the case.  The Government relies on them to provide advice on its policies, to resolve disputes between the Government and aggrieved parties, and to deliver public services.  There are at present about 500 of these bodies, about 44% of which are statutory.  Some 5,000 members of the public are serving on them.
 293.
With the inception of the accountability system, we undertook to review the role and functions of the boards and committees, issuing a public consultation paper to that purpose in April 2003.  In the paper, we proposed, inter alia, that -
(a) 
appointments should continue to be based on merit; 

(b) 
men and women who were suitable for appointment should have an equal chance of being appointed.  By way of an initial benchmark, we proposed that the membership of any advisory board or committee should normally comprise at least 25% of either gender;

(c)
in making appointments, care should be taken not to discriminate on the grounds of gender, age, race, disability, religion, family status, sexual orientation or social background; and 

(d) 
the work of the advisory and statutory bodies should be open and transparent.  Their agenda and papers should be made available on request, unless they were classified.  More use should be made of the Internet to publicise their work.

294.
The review is being conducted in two stages -

(a) 
the first stage was in progress as we were finalising this report.  In this stage of the exercise we have examined the existing system with a view to identifying issues and problems and formulating the guiding principles for the more detailed second stage review; and

(b) 
in the second stage, individual bureaux and departments will examine the work of the advisory and statutory bodies under their purview on the basis of the guiding principles in (a) above. 

The findings of the review (both stages) will be published and reported to the Legislative Council in due course.

Rural elections

295.
In paragraphs 71 to 73 of the initial report, we explained that there were three levels of election in the villages of the New Territories, the first level being the election of village representatives.  Village representatives make up the 27 Rural Committees, which comprise the second level of the rural electoral system, the election of Rural Committee Chairmen being on a one-person-one-vote basis.  The Chairmen and Vice-Chairmen of the Rural Committees are ex-officio councillors of the Heung Yee Kuk which, as previously explained, is the third level of the rural electoral system.  

296.
Both sexes have the right to vote and to stand for election.  That right is guaranteed under Articles 1 and 21 of the Hong Kong Bill of Rights and Articles 25, 26 and 39 of the Basic Law
.  Additionally, as explained in paragraph 72 of the initial report, the SDO provides that the Government shall not approve village representatives where they have been elected or otherwise chosen by a procedure in which women have not been able to participate on equal terms with men. 

297.
In December 2000, the Court of Final Appeal ruled that, in deciding whether to approve an elected village representative, the Government had to consider whether the person elected to represent a village was elected in accordance with electoral arrangements consistent with the BORO and the SDO.  Consequent to that ruling, and recognising the need to reform the village election system, we decided that the conduct of those elections should be brought under statutory control.  Accordingly, in February 2003, the Legislative Council enacted the Village Representative Election Ordinance (Chapter 576), which provides for electoral arrangements that are open, fair, honest, and consistent with the BORO and the SDO.

298.
The main features of the new arrangements are -
(a)
all village representatives are elected;

(b) 
the arrangements apply to both indigenous and non-indigenous villages;

(c) 
in future, the tenure of office of village representatives will be four years.  But, in the first term - which is a transitional period - tenure will run from 1 October 2003 to 31 March 2007; and

(d) 
there will be two types of village representative -

(i) 
'indigenous inhabitant'
 representatives: as the title indicates, these represent the indigenous inhabitants of their villages.  Their function is to reflect their constituents' views on village affairs and to deal with all matters relating to the lawful and traditional rights and interests, and the traditional way of life.  They are returned by the indigenous inhabitants of their village and their spouses.  Their electorate may live in the village, in other parts of Hong Kong, or abroad; and 
(ii) 
'resident representatives': reflect the views of their constituents on the affairs of an 'existing village'
 on behalf of the residents of that village.  Each existing village will have one resident representative.  The representative shall not deal with any affairs relating to the lawful traditional rights and interests of indigenous inhabitants.  'Resident representatives' are returned by residents (both indigenous and non-indigenous) of an 'existing village' that is listed as such in column 2, Schedule 1 to    the Village Representative Election Ordinance (see footnote 5). 

A person may stand as a candidate in one village only, irrespective of whether it is an existing village or an indigenous village.  The Electoral Registration Officer is responsible for compiling a register of electors for each respective village. 

Eligibility to vote in village elections

299.
The eligibility criteria are at Annex 9. 

The 2003 rural election 

300.
In the 2003 rural election, about 80,000 electors registered to vote in 
existing villages and 78,000 in indigenous ones.  There were 1,640 validly nominated candidates for election, 930 being returned without contest.  The remaining 710 competed for a total of 361 seats in elections held in July/August 2003.  There were 189 seats for which no nominations were received.
Women in rural elections
301.
In paragraphs 72 and 73 of the initial report, we explained the workings of the rural election system then in force and our policy that village representatives should be elected on the basis of one-person-one-vote, with equal voting rights for men and women.  At the time (mid-1998), some 30 villages (out of 693) had yet to adopt that system.  We advised the Committee that we would continue to persuade those villages to comply.  However, with the enactment of the Village Representative Election Ordinance, that position has been overtaken by events and the new electoral system described above now guarantees equal rights for both sexes. 
302.
Some 46% of the 80,000 electors who registered to vote in existing village elections were women.  So too were 48% of the 78,000 who registered to vote in indigenous village elections.  This was an encouraging start.  The female participation rate was much lower among the election candidates.  Some 25 female candidates stood for election as resident representatives (3.57% of all candidates) and four stood for elections as indigenous inhabitant representatives (0.34% of all candidates).  However, the fact that women did participate was a significant advance in an area that has hitherto been dominated by tradition and their participation marked a new beginning. 
�	The size, composition, and functions of the Election Committee are prescribed in Annex I to the Basic Law. 


� 	Namely the Legislative Council Ordinance (Chapter 542), the Electoral Affairs Commission Ordinance (Chapter 541), and the Elections (Corrupt and Illegal Conduct) Ordinance (Chapter 554).


�	Articles 1 and 21 of the Hong Kong Bill of Rights provide respectively for the equal enjoyment of all rights recognised in the Hong Kong Bill of Rights and the enjoyment by permanent residents without distinction of the right to participate in public life.  Articles 25 and 26 of the Basic Law respectively provide for equality before the law, and the right of permanent residents to vote and stand for election in accordance with law.  Article 39 of the Basic Law provides that the protection of the provisions of the ICCPR and the ICESCR as applied to Hong Kong shall remain in force.


�	Under section 2 of the Village Representative Election Ordinance (Chapter 576), an “indigenous inhabitant”, in relation to an indigenous village that existed in 1898 (whether or not the name the village now has is the same name it had in 1898), means - 


	(i) 	a person who was in 1898 a resident of the village; or 


	(ii) 	a person who is descended through the male line from a person mentioned in subparagraph (i).


� 	Section 2 of the Village Representative Election Ordinance defines an "existing village" in terms that require reference to Schedule 1 of the statute, which designates such villages by name and the reference number of the map on which the area of each such village is delineated.  Essentially, however, an existing village is one that is physically present in a location specified in the schedule.  Its inhabitants may be indigenous, non-indigenous, or a combination of both.
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