Article 21: Right of peaceful assembly 
214.
In its concluding observations of November 1999, the Committee commented that “with regard to freedom of assembly, the Committee is aware that there are very frequent public demonstrations in HKSAR and takes note of the delegation’s statement that permission to hold demonstrations is never denied.  Nevertheless, the Committee is concerned that the Public Order Ordinance (Chapter 245) could be applied to restrict unduly enjoyment of the rights guaranteed in article 21 of the Covenant”.  The Committee recommended that “the HKSAR should review this Ordinance and bring its terms into compliance with article 21 of the Covenant”.
215.
At the constitutional level, Article 27 of the Basic Law guarantees the freedom of association, of assembly, of procession and of demonstration.  Article 17 of the Hong Kong Bill of Rights gives domestic effect to the provisions of Article 21 of the Covenant.  The provisions of the Public Order Ordinance in respect of the right to assembly were specifically framed with a view to conformity with Article 21 of the Covenant.  All decisions made under that Ordinance are subject to the Basic Law, Article 39 of which enshrines the provisions of the Covenant as applied to Hong Kong.

216.
As the Committee has rightly noted, demonstrations continue to be an integral part of daily life in Hong Kong.  Between 1 July 1998 and 30 June 2003, there were some 11,461 public meetings and processions.  The Police have only prohibited or objected to 21 such events on the grounds of public safety, public order and protection of the rights and freedoms of others.  Nine of the events eventually took place after modifications of the route, venue or scale.  If proof were needed that freedom of assembly is alive and well in the HKSAR, the large procession, of variously estimated at 350,000 to 500,000 people, on 1 July 2003 surely provides that.  To emphasise the point, a survey conducted by the University of Hong Kong (also in July 2003) revealed a public rating of 7.49 marks out of a maximum 10 for the 'freedom of procession and demonstration': a record high.  

The operation of the Public Order Ordinance

217.
The position is as explained in paragraphs 376 to 381 of the initial report.  Nonetheless, we take this opportunity to address the concerns that some commentators have expressed about the Ordinance.  Essentially, those concerns are that -

(a) 
the Police have used the Ordinance to institute the prosecution of peaceful demonstrators with ‘selective’ and ‘politically motivated’ arrests; and 
(b) 
public demonstrations cannot proceed without a 'notice of no objection' issued by the Commissioner of Police. 

218.
The Police apply three levels of response to breaches of the Public Order Ordinance -

(a)
at peaceful events, where there are technical or unplanned breaches: a verbal warning will be given to the person in charge of the event.  Details will be recorded and the event allowed to proceed;  

(b)
at peaceful events where the organiser has deliberately breached the law or disobeyed the lawful orders given by the Police: the Police will issue verbal warnings to the persons in charge, informing them that that they consider possible prosecution action.  Evidence of offences committed will be collected and presented to the Department of Justice, which will consider whether or not to prosecute; and  

(c)
at events where there are potential or actual breaches of the peace: the Police will verbally warn both the persons in charge and other participants, directing them immediately to cease any unlawful activity.  If the warnings are ignored, the Police will, as appropriate, consider peaceful dispersal, physical removal of the crowd, or arrest.  Evidence of any unlawful activity will be collected and legal advice will be sought after the event as to whether to initiate prosecution.

219.
In arriving at its decision as to whether to prosecute, the Department of Justice always acts on the basis of the evidence of the case.  There is no question of politically motivated prosecutions.

220.
Between 1998 and 2002, there were 537 cases of organisers failing to notify the Police in accordance with the law.   But the Police forwarded only 12 to the Department of Justice for advice as to whether prosecution was warranted.  The remaining cases were not pursued because they involved unintended or technical breaches.  On no occasion were political considerations a factor in the decision making process.

221.
We explained the operation of the Public Order Ordinance in paragraphs 376 to 381 of the initial report, discussing the ‘notice of no objection’ in paragraph 378.  Commentators' concerns and our views on them were explained in paragraphs 380 and 381.  Those views are unchanged: essentially, the Police need advance notice of demonstrations so that, among other things, proper arrangements can be made to minimise any disruption to traffic and inconvenience caused to other members of the public.  The HKSAR has an obligation to assist and provide for the right of peaceful public assembly and demonstration and cannot do so in Hong Kong’s condition without prior notice of large peaceful processions and assemblies.

222.
Thus, we consider the requirement to be a reasonable and proportionate response that balances the right of individuals to peaceful assembly with the interests and safety of the community as a whole.  We believe that our commentators' misgivings are unfounded -  

(a) 
some commentators consider that the notice period prescribed in sections 8 and 13A (normally seven days) unnecessarily restricts the right of peaceful assembly.  But the Ordinance provides the safeguard that, if the Commissioner of Police is reasonably satisfied that earlier notice could not have been given, he must accept such shorter notice and must give his reasons if he does not so accept
.  Thus, the 'normal' notification period of seven days must be, and is, applied with flexibility and reason.  The seven-day period is partly required to allow the Appeal Board time to meet and consider appeals on any conditions imposed on a peaceful demonstration.  See (d) below;  

(b) 
the power of the Commissioner of Police to object to a procession is provided for in section 14.  But this power is subject to section 14(3), which prescribes time limits within which he must notify the organisers of his decision.  That is, if he objects to the procession, he must issue a notice of objection as soon as is reasonably practicable and within the specified time limit (48 hours before the commencement time of the procession if seven days' notice is given).  If he does not so object, he must issue a notice of no objection as soon as is reasonably practicable and within the same time limit.  If he does not issue either a notice of no objection or a notice of objection within the time limit, he is taken to have issued a notice of no objection and the procession can proceed;

(c) 
there are further safeguards in sections 9 and 14, which provide that the Commissioner may only prohibit a public meeting or object to a public procession if he reasonably considers that the prohibition or objection is necessary in the interests of national security or public safety, public order (ordre public) or the protection of the rights and freedoms of others.  He cannot prohibit a public meeting or object to a public procession if he reasonably considers that the interests of national security or public safety, public order (ordre public) or the protection of the rights and freedoms of others could be met by imposing conditions; 

(d) 
under section 16, the Commissioner’s decisions are subject to appeal to the Appeal Board on Public Meetings and Processions.  The Board comprises a retired judge and persons who are not public officers; and

(e) 
as a matter of Hong Kong constitutional law, if the powers in the Public Order Ordinance were exercised in ways inconsistent with Article 21 of the Covenant as incorporated by Article 17 of the Hong Kong Bill of Rights, the decision(s) in question would be unlawful and in breach of Article 39 of the Basic Law.  They could therefore be quashed by the courts.

223.
In the last few months of 2000, there was extensive public discussion about the provisions of the Public Order Ordinance and whether they required amendment.  Some commentators considered that the freedom of peaceful assembly should not be subject to any form of regulation, and that the Public Order Ordinance should be reviewed.  Others considered that the existing provisions struck a reasonable balance between the individual’s rights to freedom of expression and peaceful assembly and the broader community interest in respect of public safety, public order, and so forth.

224.
To ensure an open exchange of views, we proposed a full debate on the subject in the Legislative Council.  Before the debate, the Council organised public hearings and received some 240 submissions.  Most (78%) favoured retaining Ordinance in its existing form.  After a nine-hour debate
 the Council passed the motion that the legal provisions relating to the regulation of public meetings and processions should be preserved.  

�	The relevant provisions are sections 8(2) & (3) and 13A(2) & (3) -


	"(2)  Notwithstanding subsection (1), the Commissioner of Police may, and shall in any case where he is reasonably satisfied that earlier notice could not have been given, accept shorter notice than is specified in that subsection.  [Editor's emphases.]


	(3)	  In cases where the Commissioner of Police has decided not to accept shorter notice than is specified in subsection (1), he shall as soon as is reasonably practicable inform in writing the person purporting to give the notice of his decision and the reasons why the shorter notice is not acceptable."


�   On 20 and 21 December 2000.
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