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Article 19: 
Freedom of opinion and expression

General

197.
The constitutional and other legal protections are as explained in paragraphs 326 and 327 of the initial report.  But some commentators have expressed the concern that proposals to enact legislation to give effect to Article 23 of the Basic Law may compromise the rights and protections in Article 19, as well as rights provided for in other articles of the Covenant.  For coherence of discussion, those concerns are addressed in paragraphs 324 to 339 below.  

Press Freedom and self-censorship

198.
The position is essentially as explained in paragraphs 328 to 329 of the initial report.

Code on Access to Information

199.
The Code continues to provide a workable framework for public access to Government information and the rate of compliance remains high.  Between 1 March 1995 (when the Code was initiated on a pilot basis) and 30 June 2003, we received a total of 13,792 requests for information.  Our performance under the Code was as follows –

Met in full
87.9%


Met in part
 2.1%


Refused
 1.8%


Documents requested not held by


the departments concerned
3.4%


Withdrawn by requesters
 4.1%


Others
 0.7%



100%

200.
As explained in paragraph 331 of the initial report, applicants for information under the Code who are dissatisfied with the Government's response have access to The Ombudsman.  Between March 1995 and 30 June 2003, The Ombudsman received 29 such complaints -


Complaints investigated


Unsubstantiated                                                                
6

Partially substantiated
7


Substantiated
3


Complaints concluded by rendering assistance/clarification

to complainants after examination of information

provided by the departments concerned:
8


Complaints discontinued/withdrawn by complainants:
5

Total:

 29
Regulation and licensing of the broadcast media
201.
There are provisions under the Broadcasting Ordinance (Chapter 562) and Telecommunications Ordinance (Chapter 106) restricting cross-media ownership of domestic free/pay television programme service licences and sound broadcasting licences respectively.  The objectives of the restriction are to minimise editorial uniformity and media concentration.  Essentially, any person or company who directly or indirectly holds or exercises control of an advertising agent or a newspaper is disqualified from holding a domestic free/pay television programme service licence or sound broadcasting licence.  A domestic free/pay television programme service licensee or sound broadcasting licensee is also disqualified from holding another broadcasting licence.  The Chief Executive in Council may approve exemptions on application by a disqualified person on public interest grounds.

Radio Television Hong Kong (RTHK)

202.
The position is essentially as explained in paragraphs 344 and 345 of the initial report.  The 'Producer's Guidelines' foreshadowed in paragraph 345 are now operational.  

Film classification system
203.
The position is essentially as explained in paragraphs 347 and 348 of the initial report.

Appeals against the decision of the Film Censorship Authority and the censors
204.
The position is essentially as explained in paragraph 349 of the initial report.
Regulation of obscene and indecent articles
205.
The position is essentially as explained in paragraphs 350 to 354 of the initial report.
Content regulation on the Internet
206.
In June 2003, the Government and the Hong Kong Internet Service Providers Association launched the Hong Kong 'Internet Content Rating System' (ICRS), which follows the system developed by the British Internet Content Rating Association (ICRA).  Under this system, webmasters may declare their website content on a voluntary basis via an online questionnaire and obtain a content label from ICRA in return.  Internet users can download a free label filtering software to allow or deny access to a particular website based on their own preferences.  We have installed an “Internet Safety Hotline” to handle enquiries and complaints about offensive materials on the Internet.  The hope is that the system will help to minimise the extent to which children and young people are exposed to such materials.

United Nations (Anti-Terrorism Measures) Ordinance (Chapter 575) 

207.
We enacted this law in July 2002.  Its purpose is to implement some of the mandatory elements of United Nations Security Council Resolution 1373 and the most pressing Special Recommendations of the Financial Task Force on Money Laundering for combating the financing of terrorism.  In accordance with international practice, section 2(1) of the Ordinance provides that a 'terrorist act' -

"(a) 
subject to paragraph (b) [below], means the use or threat of action where -

(i) 
the action (including, in the case of a threat, the action if carried out) -

(A) 
causes serious violence against a person;

(B) 
causes serious damage to property;

(C) 
endangers a person's life, other than that of the person committing the action;

(D) 
creates a serious risk to the health or safety of the public or a section of the public;

(E) 
is intended seriously to interfere with or seriously to disrupt an electronic system; or

(F) 
is intended seriously to interfere with or seriously to disrupt an essential service, facility or system, whether public or private; and

(ii) 
the use or threat is-

(A) 
intended to compel the Government or to intimidate the public or a section of the public; and

(B) 
made for the purpose of advancing a political, religious or ideological cause;

(b) 
in the case of paragraph (a)(i)(D), (E) or (F), does not include the use or threat of action in the course of any advocacy, protest, dissent or industrial action."  [Editor's emphases.]

208.
Section 2(5) provides that nothing in the Ordinance shall -

(a) 
require the disclosure of any items subject to legal privilege;

(b) 
authorise the search or seizure of any items subject to legal privilege; or

(c) 
restrict the privilege against self-incrimination.

209.
Safeguards for journalistic materials are provided in section 2(7)(b), which states that the provisions of the Ordinance shall be subject to the operation of Part XII (sections 81 to 90) of the Interpretations and General Clauses Ordinance (Chapter 1).  The latter essentially provides that any seizure of journalistic materials is subject to a warrant issued by a judge of the Court of First Instance or the District Court.  The safeguards for items subject to legal privilege are provided in sections 2(5)(a) and (b). 
Freedom of information: the Prison Rules and the 'horse-racing case' 

210.
The position is as explained in paragraphs 361 to 363 of the initial report.
Legislation on child pornography

211.
The Legislative Council enacted the Prevention of Child Pornography Ordinance (Chapter 579) in July 2003.  The Ordinance brings our laws into closer alignment with the Convention on the Rights of the Child, in particular with Article 34 of that Convention.  It protects children against sexual exploitation through child pornography, pornographic performances, and child sex tourism.  The Ordinance also ensures our compliance with ILC No. 182 on the Elimination of the Worst Forms of Child Labour.  Recognising the need for a balance between the protection of children against sexual exploitation and the freedom of expression, the Ordinance -

(a) 
carefully defines the term 'child pornography' so as to prohibit only the visual pornographic depiction of a person who is, or is depicted as being, a person under 16; and

(b) 
includes defence provisions recognising that -

(i) 
certain works, because of their artistic merit, may warrant protection even though they may fall within the definition of ‘child pornography’; and 

(ii) 
certain activities in relation to ‘works’ falling within the definition of ‘child pornography’ should not be sanctioned if they are done for a genuine educational, scientific or medical purpose or otherwise serve the public good.
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