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Article 12: Liberty of movement

Legal protections 
122.
The situation remains essentially as explained in paragraphs 222 to 225 of the initial report in respect of the legal protections on freedom of movement and the right to leave Hong Kong. 

Hong Kong travel documents

123.
Article 154 of the Basic Law authorises the HKSAR Government to issue HKSAR passports to all Chinese citizens who hold Hong Kong permanent identity cards (persons who hold such cards have the right of abode in Hong Kong).  The Hong Kong Special Administrative Region Passports Ordinance (Chapter 539) prescribes the detailed rules for the processing and issue of HKSAR passports: these are reproduced at Annex 5.  
124.
The Immigration Department is the sole authority for the processing and issue of HKSAR passports, and for updating the related database.  On average, it takes 15 working days to process a passport application.  But urgent applications can be 'fast-tracked'.  As at 30 June 2003, the Department had issued about 2.3 million HKSAR passports since their introduction in July 1997.  The passport is well regarded internationally: as at 30 June 2003, 124 countries/territories had granted visa-free access to its holders. 
Travel documents for non-permanent residents

125.
The position is essentially as explained in paragraph 229 of the initial report. 
Right of abode 

126.
As explained in paragraph 230 of the initial report, Article 24 of the Basic Law (BL24) prescribes the categories of persons who are permanent residents of the HKSAR and therefore qualified to obtain, in accordance with the laws of the Region, permanent identity cards that state their right of abode.  Judgments of the Court of Final Appeal in litigation concerning the interpretation and implementation of BL24 since the reunification have established a firm legal basis for the HKSAR Government to deal with cases concerning the right of abode.

The Certificate of Entitlement (CoE) and the One-way Permit system

127.
In  paragraph 233 of the initial report, we explained the purpose and operation of the CoE Scheme and its inter-relationship with the One-way Permit system
.  Under the Scheme, the verification of a right of abode claim is conducted whilst the person making the claim remains outside Hong Kong.  As at 30 June 2003, the Scheme had ensured the speedy and orderly admission for settlement of about 139,000 children whose right of abode in Hong Kong had been verified.  And, since the reunification, over 329,000 Mainlanders, including the 139,000 CoE holders referred to above, had settled in Hong Kong under the one-way permit system. 
128.
As explained in paragraph 10.11 of our second report under the ICESCR in relation to Article 10 of that Covenant, there are numerous channels for Mainlanders to visit Hong Kong while they are waiting for approval to enter for settlement.  Since finalising that report, there have been further improvements to those arrangements that enable Mainlanders with appropriate visit endorsements to enter Hong Kong to visit spouses and parents and spend more time in Hong Kong in the capacity of visitors than they previously could. 

129.
In paragraph 10 of its concluding observations on the initial report, the Committee expressed serious concern "at the implications for the independence of the judiciary of the request by the Chief Executive of HKSAR for a reinterpretation of article 24(2)(3) of the Basic Law by the NPCSC (under article 158 of the Basic Law) following upon the decision of the Court of Final Appeal (CFA) in the Ng Ka Ling and Chan Kam Nga cases, which placed a particular interpretation on article 24(2)(3) ".  The Committee had noted the statement of the HKSAR that it would not seek another such interpretation except in highly exceptional circumstances.  Nevertheless, it remained concerned "that a request by the executive branch of government for an interpretation under article 158(1) of the Basic Law could be used in circumstances that undermine the right to a fair trial under article 14"
. 

130.
Commentators have expressed concern about the absence of a Government undertaking never again to seek such an interpretation.  They consider that this poses a continued threat to judicial autonomy in the HKSAR and demonstrates a lack of respect for the independence for the Judiciary and the rule of law.  Before responding to this view (see paragraphs 134 to 139 below), we think it will be helpful if we first explain the background to the decision to seek the interpretation of June 1999. 

The 1999 request for an interpretation: background

131.
We requested the interpretation pursuant to article 158(1) of the Basic Law, which provides that "the power of interpretation of this Law shall be vested in the Standing Committee of the National People’s Congress."  

Article 158(3) of the Basic Law further provides that -

"The courts of the Hong Kong Special Administrative Region may also interpret other provisions of this Law in adjudicating cases.  However, if the courts of the Region, in adjudicating cases, need to interpret the provisions of this Law concerning affairs which are the responsibility of the Central People’s Government, or concerning the relationship between the Central Authorities and the Region, and if such interpretation will affect the judgments on the cases, the courts of the Region shall, before making their final judgments which are not appealable, seek an interpretation of the relevant provisions from the Standing Committee of the National People’s Congress through the Court of Final Appeal of the Region.  When the Standing Committee makes an interpretation of the provisions concerned, the courts of the Region, in applying those provisions, shall follow the interpretation of the Standing Committee.  However, judgments previously rendered shall not be affected."

132.
In January 1999, the CFA heard the cases of Ng Ka Ling and Chan Kam Nga
, which we discussed in paragraphs 234 to 241 of the initial report, in relation to decisions of the lower courts.  The Court concluded that it was not required to refer articles 22(4) and 24(2)(3) of the Basic Law to the NPCSC for interpretation.  Subsequently, however, in the preamble to its interpretation of those articles (June 1999), the NPCSC stated that, before making its judgment, the CFA had not sought its interpretation in compliance with Article 158(3).  Nor did the NPCSC consider the CFA's interpretation to be consistent with the legislative intent.  Subsequently, in the case of Lau Kong Yung
 (December 1999), the CFA confirmed that the NPCSC's interpretation was constitutionally valid and binding on the court. 

133.
In January 2002, in the case of Ng Siu Tung, Li Shuk Fan and Sin Hoi Chu, the CFA laid down a firm legal basis and clear criteria for resolving the question as to who was entitled to the benefits of the CFA judgments in Ng Ka Ling and Chan Kam Nga.  Claimants who cannot benefit from those judgments must leave Hong Kong and those who refuse to leave voluntarily will be repatriated in accordance with the law
.  As at 30 June 2003, about 910 right of abode claimants were still in Hong Kong.  Of those, about 510 had not reported for scheduled removal and about 170 were engaged in on-going legal proceedings.  

Response to commentators

134.
It is against this background that we have explained in numerous speeches and articles (copies of which can be supplied if the Committee so wishes) why we believe that the request for an NPCSC interpretation was lawful and constitutional.  We have considered the arguments of those who assert that it is unlawful or unconstitutional for the Chief Executive to seek an interpretation from the NPCSC.  But we do not consider that those arguments provide reasons for us to make the undertaking that their proponents desire.  On the contrary -

(a) 

in its judgment of December 1999, the CFA made no adverse comment on the Chief Executive's request for the interpretation.  Rather, it confirmed that the interpretation of the NPCSC was a valid and binding interpretation of articles 22(4) and 24(2)(3) of the Basic Law, which the courts of the HKSAR were under a duty to follow in the future; 

(b) 

in the same judgment, the CFA also held that -



“It is clear that the [NPCSC] has the power to make the interpretation.  This power originates from article 67(4) of the Chinese Constitution and is contained in article 158(1) of the Basic Law itself.  The power of interpretation of the Basic Law conferred by article 158(1) is in general and unqualified terms.  That power and its exercise is not restricted or qualified in any way by articles 158(2) and 158(3)”; and

(c) 
under Hong Kong’s new constitutional order, the Chief Executive is head of the HKSAR and represents the Region.  Article 43 of the Basic Law (BL43) provides that the Chief Executive is accountable to the Central People’s Government and the HKSAR in accordance with the Basic Law.  And under BL48(2), the Chief Executive is responsible for the implementation of the Basic Law.  These powers do not conflict with independent judicial power, including that of final adjudication, which are guaranteed by articles 2 and 19 of the Basic Law.  They are constitutional duties from which we cannot lawfully detract.  Nor can we lawfully retract from the NPCSC’s constitutional power to interpret the Basic Law.

135.
For these reasons, we consider that the request for an interpretation was lawful and constitutional.  But, as we have repeatedly emphasised, we will not seek an NPCSC interpretation save in wholly exceptional circumstances.

136.
Commentators have also called on us to devise some form of mechanism or criteria to restrict the circumstances in which we may seek a further interpretation.  There are, however, many factors that must be taken into account.  We hope that we will not again face problems as substantial as those that arose in respect of the right of abode, and that it will not be necessary for the Chief Executive to seek an NPCSC interpretation.  But it is not possible to predict whether circumstances might engender such problems and so justify such a request.  And the Chief Executive has a constitutional duty to implement the Basic Law and to account to the Central People’s Government and the HKSAR
.  In these early days of our new constitution, it is only prudent to proceed cautiously.  And, at the risk of repetition, there is no basis for the fear that another request for interpretation would be lightly made or accepted.

137.
For much the same reasons, we reject the view that the request for the interpretation has compromised the independence of the Judiciary and/or the rule of law.  As indicated above, the interpretation was made in accordance with our new constitutional order and -

(a) 
the powers of the CFA have not been diminished and the Court retains its power of final adjudication; 

(b)
pace assertions to the contrary, the NPCSC does not hear appeals from the court; and

(c) 
nor does the NPCSC decide individual cases.  Its interpretation of the Basic Law did not affect the rights of the parties to the proceedings that were decided by the court in January 1999.  Rather, it changed only the principles that were to be applied to claims by other persons for right of abode that were pending at the time or were made subsequently
.  In other words, the CFA remains our supreme judicial body.  And its adjudication of cases is not subject to appeal to any other body.

Further considerations

138.
To put the issues in their proper perspective -

(a) 
the NPCSC’s power of interpretation relates only to the Basic Law.  Very few cases require an interpretation of that Law as most legal disputes and proceedings concern common law or statutory principles.  The interpretation of those principles is exclusively in the domain of the Hong Kong courts;

(b) 
fundamental principles - such as the independence of the Judiciary, the power of SAR’s courts to refer to the precedents of other common law jurisdictions, and respect for human rights - are entrenched in the Basic Law; and

(c) 
our position on the issues is not solely that of the executive arm.  Since the 1999 interpretation, several senior judges (including one Permanent Judge of the CFA and two judges of the High Court) have, at the time of their retirement, confirmed that there has not been any interference with judicial independence since the reunification.  All agreed that the 1999 interpretation did not erode the rule of law and that there was no threat to judicial independence.

Conclusion

139.
The rule of law and the independence of the Judiciary are cornerstones of Hong Kong’s way of life and we are committed to protecting and strengthening them.  The concerns that were raised in 1999 were understandable.  But subsequent events have demonstrated that the Government’s commitment to and respect for the rule of law and the independence of the Judiciary is unconditional.  Thus, it is groundless to suggest that the judicial autonomy in the SAR was or continues to be threatened.  

Lawful entry into Hong Kong

140.
The position is essentially as explained in paragraph 242 of the initial report.  But, in response to concerns that commentators have expressed about an immigration 'blacklist', we take the opportunity to point out that it is well established in international law that a state has the right to control the entry of non-nationals into its territory subject to its treaty obligations.  This principle has received judicial approval from the European Court of Human Rights
.  Hong Kong’s obligations under the Covenant are subject to a reservation that it continues to apply immigration legislation as regards those persons who have no right to enter and remain.  The BORO includes an express exception in equal terms
 and our Court of Appeal has held that this prevents any persons without a right to enter or remain in Hong Kong from relying upon their rights under the Bill of Rights to challenge the lawful exercise of the powers of removal under the Immigration Ordinance
.

Assistance for Hong Kong residents in Mainland China

141.
The position is broadly as explained in paragraph 245 of the initial report.  But January 2001 saw the initiation of a reciprocal notification mechanism whereby the Mainland authorities will notify the HKSAR Government of cases where Hong Kong residents are subject to criminal compulsory measures implemented under the authority of the Mainland public security and customs authorities.  In June 2003, the scope of these arrangements was extended to cases under the purview of the People’s Procuratorates and the Ministry of State Security.  On notification from the Mainland authorities, we inform the families of the detainees concerned and relay any requests or appeals from them to the Mainland authorities for action.  

Assistance for Hong Kong residents in distress outside Hong Kong 
142.
Hong Kong residents in distress outside Hong Kong can obtain assistance from Chinese diplomatic and consular missions and/or the Immigration Department of the HKSAR Government as appropriate.  Loss of travel documents is a common difficulty that is dealt with as a matter of standard procedure.  Of more serious concern are cases where Hong Kong residents are detained or imprisoned.  
143.
Detainees and/or their families who require assistance have access to the Immigration Department’s 24-hour hotline service.  After contact is established, officers of the Department meet the families to learn the details of their cases.  Except where the person has been detained in Mainland China (paragraph 141 above), appeals and requests are then relayed to the jurisdiction concerned through the Chinese Embassies and Consulates in the countries in question.

Boundary Facilities Improvement Tax

144.
In the 2002-03 Budget, we announced our intention to introduce a tax - the Boundary Facilities Improvement Tax - on persons departing Hong Kong by land and sea (such a tax was already in place for air departures).  The purpose was to help finance improvements to the facilities at the boundary between the HKSAR and Mainland China.  Commentators have said that the tax would violate the freedom of movement.  We do not agree with this view.   Indeed, from the perspective of the freedom of movement, there is no difference between a boundary facilities improvement tax and the taxes/fees/tolls levied on the use of airports, highways, bridges, and tunnels in Hong Kong and in numerous other parts of the world.  These charges, levied at a moderate level, should not have any significant effects on people's movements.  We would further argue that as these taxes/fees/charges help finance the capital projects, they actually help to improve communication and movements of people.  Were governments to act on our commentators' views, their alternatives would be either to -

(a)
finance the facilities in question from other sources at the expense of other areas of social/infrastructural expenditure; or 

(b) 
abandon proposed improvements, or even the facility itself; or 

(c) 
allow the existing facilities to deteriorate through reduced maintenance, so compromising safety.

All alternatives would be to the detriment of some section of society.  Alternatives (b) and (c) would be to the detriment of the freedom of movement
. 
�	See also paragraphs 10.9 to 10.14 of our second report under the ICESCR, in relation to Article 10 of that Covenant.





�	We address the Committee's concern about the right to a fair trial in paragraphs 153 and 154 below in relation to Article 14.





� 	Ng Ka Ling & Others v Director of Immigration (judgment of the Court of Final Appeal dated 29 January 1999) [1999] 1 HKLRD 315.  And Chan Kam Nga & Others v Director of Immigration (judgment of the Court of Final Appeal dated 29 January 1999) [1999] 1 HKLRD 304.


� 	Lau Kong Yung & Others v Director of Immigration (judgment of the Court of Final Appeal dated 3 December 1999) [1999] 3 HKLRD 778.


� 	This is subject to the doctrine of legitimate expectations and other legal principles expounded by the CFA in Ng Siu Tung's case.


� 	Under Article 43 of the Basic Law.


� 	The applications of these principles to such claims would be subject to the doctrine of legitimate expectations and other legal principles expounded by the CFA in Ng Siu Tung (paragraph 133 above). 





� 	Abdulaziz and others v The United Kingdom (1985) 7 EHRR 471.


� 	In section 11 of Part III of the BORO.


� 	Hai Ho Tak v Attorney General [1994] 2 HKLR202.





� 	As we were finalising this report, the decision was taken to suspend action on the Bill to implement the proposal, in view of prevailing economic conditions.  But we discuss the issue here because the proposal has not been abandoned and we considered that there was a need to address our commentators' concerns.
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