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Eleventh Meeting of the Human Rights Forum

6 December 2006 at 3:00 p.m.

21/F, Wan Chai District Council Conference Room 

Southorn Centre

Present
Chairman
	Mr Donald Tong
	Deputy Secretary for Home Affairs




Non-government Organizations (NGOs)

	Organisation
	Name/Post



	Civil Human Rights Front


	Ms Valerie Chan 



	Equal Opportunities Commission


	Mr Ferrick Chu 

Ms Esther Chan 



	Hong Kong Bar Association


	Mr P Y Lo 



	Hong Kong Christian Institute


	Mr Fan Lap-hin 

	Hong Kong Human Rights Commission


	Ms Annie Lin 



	Unison Hong Kong
	Ms Fermi Wong



	Hong Kong Human Rights Monitor


	Mr Law Yuk-kai 

	Hong Kong Institute of Education


	Dr Leung Yan-wing 



	Human Rights Council of Hong Kong


	Mr Hilton Cheong-Leen 

Professor Lee Ngok



	Sham Shui Po Community Association


	Mr Chong Yiu-kwong 

	The Office of Emily Lau, Legislative Councillor
	Mr Wilson Li



	Society for Community Organisation

	Ms Sze Lai-shan 

	The Society for Truth and Light
	Ms Helen Fu


Home Affairs Bureau

	Mr Victor Ng


	Principal Assistant Secretary for Home Affairs



	Miss Amy Yeung


	Assistant Secretary for Home Affairs




I. Race Discrimination Bill (Paper No. 6/2006)

The Chairman introduced the paper.  
2.
Some members said EOC had raised a number of recommendations on the issues that should be covered in the Bill during the public consultation and asked which ones that the Government had not covered in the current Bill.  In response, Mr Victor Ng said that the EOC was an independent statutory body and the Government had taken into full account its comments along with others collected from public consultation.  He also advised that the focus should be on the proposed legislation and overall interests of the community, rather than on who said what and particular differences of individual opinion.  

3.
Some members asked which exception clauses were not found in the three existing anti-discrimination ordinances or the UK Race Relations Act (RRA).  Mr. Victor Ng invited members’ attention to Annex B of the Legislative Council Brief which set out the exception clauses and their justifications, together with comparisons with the three existing anti-discrimination ordinances and the UK RRA.

4.
A member opined that Clauses 20(2) and 26(2) of the Bill amounted to giving the Government the authority to discriminate against non-Chinese speaking ethnic minority students.  The Chairman said that in drafting the Bill, the Government had to take into account the interests of all parties in the community that might be affected by the Bill.  The Government fully recognized the need to provide equal opportunities in education for all regardless of their races but did not consider it appropriate to make it mandatory in law to require vocational training and education institutions to alter their medium of instruction.  He added that to address the special needs of the ethnic minorities, the Education and Manpower Bureau (EMB) had introduced/planned a number of special support measures and referred members to the document entitled “EMB attaches importance to providing education support for ethnic minorities” tabled at the meeting.  He said that the EMB was liaising with some vocational training institutions on the provision of some vocational training course in English or translation services for non-Chinese speaking trainees.  
5.
Some members commented that the proposed exemption for languages in Clause 58 would continue to pose difficulties for non-Chinese speaking ethnic minorities in obtaining access to public services as English translation/services were not always available.  The Chairman said that it was the Government’s policy to maintain a fully biliterate civil service to ensure effective communication with all sectors of the community.  Under the official languages policy, all information meant for the public should be available in both Chinese and English.  Written materials of public interest issued by the Government, such as reports, consultative documents, booklets, etc. should also be bilingual.  Frontline staff were requested to answer enquiries and offer assistance in either English or Chinese, depending on the spoken language of the client concerned.  However, as far as written materials are concerned, we note that it would not be necessary and cost-effective to set out all details in both languages under some circumstances.  Where there were operational reasons to present details in either one of the official languages, bureaux/ departments should provide a caption or brief message in the other language directing recipients to a source (such as a webpage or contact details of a subject officer) where further information in the other language could be obtained.  
6.
A member asked how EMB would evaluate the effectiveness of its support measures to help non-Chinese speaking students.  The Chairman said that EMB had undertaken in its document tabled at the meeting that it would review from time to time the effectiveness of its support measures.  Many of those measures would be implemented in the coming year, and members could through the Forum reflect their views on these measures to the EMB after their implementation.
7.
A member opined that Clause 26(2) cancelled out the effect of Clause 26(1), as the former would allow schools not to do anything to help ethnic minority students to overcome their language barriers.  Mr Victor Ng clarified the effect of Clause 26(2) which did not make it mandatory for schools to take affirmative action in regard to medium of instruction and holidays.  He advised that this was not in conflict with Clause 26(1).  He further explained that the proposed provisions were intended to safeguard the bottom-line.  Moreover, legislation was not the only means to eliminate racial discrimination and the Government also placed great emphasis on public education against discrimination and support services for the minorities.  He highlighted particularly that the EMB was already taking a variety of measures to help the non-Chinese speaking students as explained earlier.  The Chairman said that while it was important to protect non-Chinese speaking students from racial discrimination in the field of education, we would also need to be cautious not to pose undue hardship on the education authorities or to cater for the needs of other students.  The clause was included in the Bill for the sake of clarification and certainty, and it only exempted medium of instruction and holidays.  Education institutions were still restricted by Clause 20(1) from engaging in racial discrimination.
8.
Some members opined that the Bill should cover discrimination against new arrivals from the Mainland and asked how the Government would deal with the problem of such kind of discrimination without legislation.  The Chairman said that the definition of “race” used in the Bill, which referred to a person’s race, colour, descent, or national or ethnic origins, followed that of Article 1(1) of the ICERD.  A person’s immigrant status was not one of the five grounds of race listed.  The Government understood that new arrivals from the Mainland occasionally suffered from prejudices, but the Race Discrimination Bill was not a proper vehicle to deal with this kind of discrimination.  The Government would continue to implement various programmes/measures to facilitate the social integration of new arrivals and deal with such prejudice through public education and publicity as and where appropriate.
9.
A member suggested that the Government should add an interpretation of “national origin” to the Bill so that it would cover new arrivals from the Mainland.  The Chairman said that the issue was not a matter of definition of the term as the Government did not consider it appropriate to adopt length of residence in Hong Kong as a ground for racial discrimination under the Bill.  Proposal to cover new arrivals from Mainland in the Bill would be a fundamental change to the consultation document on the legislative framework for the Bill in end 2004. which already spelt out clearly that the Bill would not cover new arrivals from Mainland.  There was no basis for Government to introduce such a fundamental change at such an advanced stage when there was no consensus as to whether legislation was indeed the best means to combat discrimination against new arrivals.

10.
Some members asked whether the Government would introduce separate legislation to prohibit discrimination against new arrivals from the Mainland.  The Chairman said that the Government had no plans at this stage to legislate against discrimination on the basis on a person’s length of residence in Hong Kong.  The Government’s priority at this stage was to focus on the Race Discrimination Bill and it would continue to rely on public education and promotion to combat prejudice against new arrivals.

11.
Some members queried why the Government had changed its stance on the scope of the Bill in terms of the coverage over new arrivals from the Mainland.  The Chairman said that the consultation document on legislating against racial discrimination published in September 2004, as well as the paper submitted to the LegCo Panel on Home Affairs on the result of the consultation exercise, had already stated clearly that the Bill would not cover discrimination against new arrivals from the Mainland.  Clause 8(3) of the Bill stated that a person’s length of residence, etc was not a ground of race.  Mr Victor Ng added that some new arrivals from the Mainland, such as Uighurs or Huis, might constitute a separate racial group irrespective of their length of residence in Hong Kong as their cultures and languages were very different from those of the Hans.
12.
A member opined that the Bill might bring about a regression as it would set a new standard for the court to determine whether an act committed by the Government or public authorities was unlawful.  The Chairman said that the Government or public authorities were prohibited from any acts of discrimination under the Hong Kong Bill of Rights Ordinance (HKBORO).  The Race Discrimination Bill would not override such protection afforded to ethnic minorities under the HKBORO.  Hence, aggrieved parties could continue to bring a case against the Government or public authorities on race discrimination grounds under the HKBORO after the enactment of the Bill.  What lacked now was legal protection for ethnic minorities against racial discrimination acts by individuals and organizations in the private sector.  The Bill would offer ethnic minorities protection in this regard and hence was by no means a regression.
13.
Some members asked whether Clause 3 would exempt the Government for acts not similar to those done by a private person.  The Chairman replied in the affirmative and added that the Bill would not cover acts done by the Government not similar to those done by a private person.  Mr Victor Ng added that the Government was already bound by the HKBORO against any acts of discrimination.  The Race Discrimination Bill mainly aimed at regulating the private sector, and would apply equally to the Government in respect of acts similar to those done by a private person.
14.
Some members commented that the Labour Department failed to provide English translation for job requirements of vacancies information posted on their website.  The Chairman said that HAB would relay the comments to Labour Department and see whether it could consider strengthening its service for ethnic minority job seekers.
15.
Some members opined that doctors at Emergency rooms either did not know about or refuse to use the emergency phrase book published by the HAB.  They added that some public hospitals also refused to provide interpreters for ethnic minority patients.  The Chairman said that HAB had liaised with the Health, Welfare and Food Bureau (HWFB) and confirmed that its policy was that interpretation service could be arranged for non-Chinese/non-English speaking ethnic minorities with prior notice.  HAB would refer cases if any from members to HWFB for consideration and follow-up action as appropriate.
16.
A member asked whether the “medium of instruction” mentioned in Clause 26(2) covered notes, school notices etc.  The Chairman said that the medium of instruction should include course notes.  The EMB had also provided briefings and information on school places allocation in languages used by ethnic minority for the easy understanding of parents.

17.
A member opined that the Government should target its publicity efforts on the provision of the Bill at the general public instead of NGOs.  The Chairman agreed that more publicity work should be done and in this connection, the Government had already published an introductory booklet on the Bill in six languages to enable the public including ethnic minorities to have a better understanding of the Bill which was rather technical.  HAB representatives would also continue to publicize the Bill through media interviews and briefings for mainstream and ethnic minority organizations where appropriate.
18.
A member suggested that the anti-discrimination provisions in the Bill should be clearly delineated to exclude pure language discrimination from the scope of unlawful racial discrimination.  Mr Victor Ng said that Clause 58 would serve the purpose.  Indirect discrimination by means of unjustifiable language requirement would be rendered unlawful under the Bill.
19.
A member suggested that the Government should list out all its administrative measures to promote racial harmony and facilitate the social integration of ethnic minorities.  The Chairman took note of this.
20.
A member opined that Schedule 3 should be taken out and be replaced by a reasonable test for the conferment of professional qualifications.  Miss Amy Yeung advised that the language requirements of the professional qualification specified under Schedule 3 were justified on the bases of those professions’ international trade languages.  Relevant bureaux/departments were also consulted and they gave support to such language requirements as proposed by these professional bodies having regard to their professional/operational needs.  The Chairman said that the language requirements for conferment of qualifications were based on professional needs, and the qualifying bodies should be allowed to set the requirements to ensure the standard of their professionals.
21.
A member opined that the Bill should protect persons working for organizations which serve ethnic minorities from racial harassment.  The Chairman said that the Government would look into this issue further.
22.
A member opined that the provisions of the Bill were redundant, quoting the similarity between Clauses 20(2) and 26(2).  The Chairman explained that it was necessary to lay out all the regulations in detail to ensure the certainty and clarity of the Bill.  The provisions have their own respective effect and were all necessary.
II. An outline of the topics to be covered in the second periodic report on the Hong Kong Special Administrative Region under the International Convention on the Elimination of All Forms of Racial Discrimination (Paper No.7/2006)
23.
The Chairman introduced the paper and reminded members to submit their views, if any, on the proposed report outline by 8 January 2007.

(Post-meeting notes:  The deadline was extended to 12 January 2007.)
III. Any other business

24.
A member said that representatives of other bureaux and departments were reluctant to attend the Forum or relay the views expressed therein to their management.  The Chairman said HAB would reflect the views expressed to the senior management of the relevant bureaux/departments.

25.
A member requested that the Forum continue to discuss the Race Discrimination Bill in its next meeting, with the presence of officers of Department of Justice (DOJ) to explain the technical details of the Bill.  The Chairman said that bearing in mind the LegCo would soon establish a Bills Committee to scrutinize the Bill, he was not sure whether it would be appropriate to invite DOJ officers to discuss the Bill at the Forum although the latter could continue to discuss specific issues relating to the Bill.
IV. Date of next meeting

26.
The next meeting would be held around April 2007.
Home Affairs Bureau

April 2007
