7

Article 2 - Progressive realisation of the rights recognised in the Covenant and the exercise of those rights without discrimination

Human rights provisions in the Basic Law and the Hong Kong Bill of Rights Ordinance 

2.1
In paragraph 15 of its concluding observations of May 2001, the Committee regretted that the HKSAR had not implemented a number of the recommendations in its concluding observations of 1996, despite the delegation’s assurance that these must be given effect."  And, in paragraph 28, the Committee again urged the HKSAR "to implement the Committee's suggestions and recommendations embodied in its concluding observations of 1996, as well as the current ones, and to undertake whatever relevant concrete measures may be necessary towards their implementation."  The recommendations of particular concern were identified in sub-paragraphs 15(a) to (g).  The concerns in sub-paragraph 15(a) to (d) are within the scope of Article 2 of the Covenant and we will address them seriatim in the paragraphs that follow.  Those in sub-paragraph 15(e) and (f) concern labour issues and, as such, pertain to Article 7.  We will therefore address them in that section of the report.  Similarly, we will address the concerns in sub-paragraph 15(g) - which relates to child protection - in the section dealing with Article 10.

Concluding observations: legal status of the Covenant

2.2.
In paragraph 15(a) of its concluding observations, the Committee reiterated its particular concern that the Covenant’s status in the HKSAR’s domestic legal order continues to be different from that of the International Covenant on Civil and Political Rights, the provisions of which have been incorporated into domestic legislation.

2.3
It is true that there is no single law - corresponding to the Hong Kong Bill of Rights Ordinance in relation to the ICCPR that incorporates the ICESCR into Hong Kong’s domestic legal order.  However, ICESCR provisions are incorporated into our domestic law through several Articles of the Basic Law (for example Articles 27, 36, 37, 137 144 and 149), and through provisions in over 50 Ordinances.  Those laws were listed in Annex 3 to the initial report, and are updated at Annex 2A of the present report.  We consider that specific measures of this kind more effectively protect Covenant rights than would the mere re-iteration in domestic law of the Covenant provisions themselves.

Legislation against racial discrimination

2.4.
In paragraphs 15(b) of the 2001 concluding observations, the Committee expressed particular concern about "the failure of the HKSAR to extend the prohibition of race discrimination into the private sector".  And, in paragraph 30, the Committee expressed the view that "the HKSAR’s failure to prohibit race discrimination in the private sector constitutes a breach of its obligations under article 2 of the Covenant.  The Committee calls upon the HKSAR to extend its prohibition of race discrimination into the private sector."

2.5  
At the time of preparing this report, we were revisiting the question of legislation against racial discrimination in the private sector with a view to reaching a conclusion on the way forward.  In 2000 and early 2001, we sought views from interested parties as to whether they agreed in principle to Government introducing legislation against racial discrimination in the private sector and their concerns should we introduce such legislation.  At the time of finalising this report we had completed an analysis of the responses we received and were examining the balance of considerations.  We will further update the Committee, as necessary, at the hearing of the report. 

2.6
Meanwhile, we have continued to develop the measures described in paragraphs 13 to 17 of the initial report to combat discriminatory attitudes and to extend practical assistance to the ethnic minorities.  Among others, those measures include language courses and a special information service to assist non-Chinese immigrants on first arrival at the airport.  Recent developments - initiated in 2002 - include, inter alia, the establishment of a 'Committee on the Promotion of Racial Harmony'.  This is a joint NGO/Government committee that advises the Government on educational and outreach strategy.  A dedicated Race Relations Unit, which is part of the Home Affairs Bureau, serves as the Committee's Secretariat and puts the Committee's programmes into effect (see Annex 2B).  The Unit operates a hotline to receive, monitor and act on complaints about racial discrimination: see Annex 2C.
Discrimination on the grounds of sexual orientation and age

2.7
In paragraphs 15(c) of the 2001 concluding observations, the Committee expressed particular concern about "the failure of the HKSAR to prohibit discrimination on the basis of sexual orientation and age."  And, in paragraph 31, the Committee urged the HKSAR "to prohibit discrimination on the basis of sexual orientation and age."

2.8
Our position in this regard is as follows -

(a) age: legislation in this area has potentially far reaching implications for both private and public institutions.  We investigated the issue and consulted the public on it in 1996.  The survey revealed divergent views on legislation.  Since then, we have addressed the issue through public education.  In December 2001, we commissioned a public opinion survey on age discrimination in recruitment.  Most employers and household respondents considered education to be a sufficiently effective approach to the problem.  There was no consensus on the effectiveness of, or the need for, legislation.  We will continue to promote equal employment opportunities through public education programmes and will continue our efforts to training and re-training workers of all ages to enhance their employability; and
(b) sexual orientation: this is a sensitive issue that impinges on deeply ingrained values and notions of morality.  Our considered view is that, at this stage, self-regulation and education, rather than legislation, are the most appropriate means of addressing discrimination in this area.  For this reason, we have sought to address discriminatory attitudes through public education and administrative means, with a view to fostering in the community a culture of greater objectivity, tolerance and mutual respect.  Inevitably, these measures will need time to take effect as we cannot expect public attitudes to change overnight. 

2.9
In paragraph 15(d) of the 2001 concluding observations, the Committee expressed particular concern about -

"the failure of the HKSAR to establish a national human rights institution with a broad mandate and its failure to establish adequate alternative arrangements for the promotion of economic, social and cultural rights".  In this respect, in paragraph 32, the Committee urged the HKSAR "to establish a national human rights institution consistent with the Paris principles (1991) and the Committee’s General Comment No. 10.  Until such an institution is established, the Committee urges the HKSAR to enhance its measures for the promotion of economic, social and cultural rights." 

2.10
We note the Committee's concerns with the utmost respect and are keeping the matter closely in view.  For the time being, however, our position remains essentially as explained in paragraphs 33 and 34 of the initial report.  That is, given the existence of numerous and effective safeguards in Hong Kong, we remain uncertain as to the need for such an institution.  But our minds are open and, in the light of the concerns expressed by the Committee, we shall keep in view any changes of circumstance that may indicate a need to reconsider our position.

Legal status of the Covenant

2.11
In paragraph 16 of its concluding observations of May 2001, the Committee greatly regretted "that some judgements of the High Court in HKSAR express the opinion that the Covenant is “promotional” (Mok Chi Hung v. Director of Immigration, judgement of 5 January 2001) or “aspirational” (Chan To Foon v. Director of Immigration, judgement of 11 April 2001) in nature.  As the Committee has confirmed on numerous occasions, such opinions are based on a mistaken understanding of the legal obligations arising from the Covenant."  In paragraph 27, the Committee reminded the HKSAR "that the provisions of the Covenant constitute a legal obligation on the part of the States parties.  Thus, the Committee urges the HKSAR not to argue in court proceedings that the Covenant is only “promotional” or “aspirational” in nature."

2.12.
We note the Committee’s observation that the Covenant is not merely “promotional” or “aspirational” in nature and accept that it creates binding obligations at the international level. 

Protection for disabled persons

Education and employment
2.13
Education for people with disabilities (which we covered in paragraph 19 of the initial report) is discussed in paragraphs 13.47 to 13.53 below, in regard to Article 13.  The position regarding employment opportunities for disabled people remains as explained in paragraphs 20 and 22 of the initial report.
Access to premises: review of the “Design Manual: Barrier Free Access 1997” 

2.14
The position remains as explained in paragraphs 22 to 24 of the initial report.  But in the light of international developments in design and technology, and the changing needs of persons with disabilities, the Government's Buildings Department is now reviewing the relevant building regulations and the “Design Manual: Barrier Free Access 1997”.  The review will be completed in 2004.

Discrimination against the mentally ill 

2.15
The case of K & Others Vs the Secretary for Justice illustrates the protection afforded to persons claiming that the Government has discriminated against them in employment on the ground of mental disability.  The plaintiffs were denied employment in the public service because they each had a parent who was schizophrenic.  Details of the case are at Annex 2D.

2.16

The case of Ma Bik Yung vs Ko Chuen affirms the existence of the power to order an apology in a discrimination case involving two individuals.   A taxi driver was reluctant to provide service to a disabled passenger.  He also subjected the passenger to verbal abuse during the taxi ride.  Details of the case are at Annex 2E. 

Establishment of the Guardianship Board under the Mental Health Ordinance (Chapter 136)
2.17
The Guardianship Board was established on 1 February 1999 under Part IVB of the Mental Health Ordinance (Cap 136).  Its purpose is to provide improved legal safeguards for mentally disordered and mentally handicapped persons (collectively known as mentally incapacitated persons) aged 18 and above.  The Board's main functions and powers are -

(a)
to consider and determine applications for the appointment of guardians;

(b)
to make guardianship orders;

(c)
to review guardianship orders; and

(d)
to give directions to guardians as to the nature and extent of guardianship orders.

2.18
The Board has legal jurisdiction over adults who are unable, through mental incapacity, to take care of their personal, medical or financial affairs.  It has a full-time Chairperson and over 50 non-official Members.  They comprise lawyers, medical practitioners, social workers, and persons with experience of looking after mentally incapacitated persons.  The Chief Executive appoints the Chairperson and Members.  As at 31 December 2002, the Board had received over 450 applications for guardianship and issued over 400 guardianship orders.

Review of the Equal Opportunities Commission 

2.19
The role of the Equal Opportunities Commission remains as explained in paragraph 4 of the initial report.  In 2002, we reviewed the remuneration packages of the senior executives of 22 Government-funded bodies, including the Commission.  The purpose was to ascertain whether those packages remained appropriate in present circumstances.  We found that the arrangements for staff of the second and third tiers were in order.  But the Chairperson's remuneration arrangements will be subject to further review in the light of the outcome of the proposal to legislate against racial discrimination (paragraph 2.5 above), which may have significant implications for the Commission's work.  

Discretion to waive financial eligibility limit for legal aid

2.20
Legal aid is available for proceedings under the anti-discrimination laws.  As explained in Part I of this report (paragraphs 37 to 40), in cases involving a breach of the Bill of Rights Ordinance or an inconsistency with the ICCPR as applied to Hong Kong, the Director of Legal Aid may waive the upper limit on an applicant's financial resources when conducting a means test, though not the test itself 
.  Commentators have asked the Government to consider extending this waiver to actions under the anti-discrimination laws and to cases involving breaches of the Covenant. 

2.21
Our legal aid policy is to ensure that no one with reasonable grounds for taking legal action in a Hong Kong court is prevented from doing so because of a lack of means.  But legal aid is funded from the public purse, which is not unlimited.  So the priority for publicly funded legal aid must be to assist those who cannot afford the costs of conducting litigation from their own resources.  Extending the scope of the existing waiver could result in public money being diverted from those who cannot afford the costs of litigation to those who can, purely on the basis of the type of legal actions being undertaken.  

2.22
At the time of finalising this report, we were completing a series of reviews of the financial eligibility limits and the criteria for assessing the financial eligibility of legal aid applicants.  We were preparing to consult the Legal Aid Services Council on our findings and were considering a list of legal aid-related issues that we had received from the Legislative Council's Panel on Administration of Justice and Legal Services.  The issues included those raised by our interlocutors.  We intend to consult the Panel on the findings of these reviews later in 2003.

� Section 5AA of the Legal Aid Ordinance (Chapter 91).
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