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Foreword

The Government published the Consultation Document on
Prisoners Voting Right (“the Consultation Document”) on 9 February
2009 for a 9x-week consultation which ended on 23 March 2009.

Public Submissions

2. At the close of the consultation period, we received atotal of 70
written submissions in response to the Consultation Document. They
comprise the following three categories.

(@ There are 52 submissions for which the senders have not
requested anonymity of their identity. These submissions are
contained in this Appendix. They are arranged, where possible,
according to the number of strokes of the sender’s nameftitle in
Chinese and, where the nameftitle of the sender is in English
only, the alphabetical order of the sender’s nameftitle.

(b) There are 14 submissions for which the senders have requested
anonymity of their identity, and 3 for which we are unable to
ascertain whether the senders want their identity to be made
known when their views are published®. They are dso
contained in Appendix, and are arranged after those under (a)
above.

(c) There is 1 submission for which the sender has requested
confidentiality of the submisson. The submission is not
included in the Appendix.

3. We received 3 submissions shortly after 23 March 2009. As
these submissions were submitted after the close of the consultation
period, they have not been reflected in the account of public views in the
Report on Public Consultation on Prisoners Voting Right. We have

! For these submissions, the senders have not left any contact method. We are therefore

unable to get in touch with them on our approach so that they may request anonymity if
they so wish.



included them in a separate section at the end of this Appendix for public
information.

Electronic mail and facamile that cannot be further processed

4. Facsmiles received during the consultation period which where
advertisements were not processed further. In addition, according to
notifications issued to us by the Central Internet Gateway of the Hong
Kong Special Administrative Region Government, electronic mails
addressed to the consultation mailbox which were spam mail or were
suspected of being virus infected were not processed further.

Handling of personal data

5. In order to safeguard privacy, we have removed senders
persona data, such as residential addresses, email addresses, identity card
numbers and telephone numbers, where provided, when publishing their
submissions in this Appendix. For submissions under paragraph 2(b)
above, we have removed the names of the senders from the relevant
submissions.

Constitutional and Mainland Affairs Bureau
April 2009
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LC Paper No. CB(2)1110/08-09(02)

Position Statement of Civic Party on
“The Consultation Document on Prisoners’ Right to Vote”

Introduction

1. Before the High Court handed down its judgment on the three judicial
review cases on 8 December 2008, the legislative provisions governing
the right for Legislative Council elections to register as an elector and
the right to vote precluded the following persons from registering to
vote and, if already registered, from being eligible to vote (and therefore
to stand for election):

(i) persons who have been sentenced to death or imprisonment in
Hong Kong or elsewhere and who have not either served the
sentence or been pardoned

(i)  persons serving a sentence of imprisonment on the date of
application to register as an elector or on the date of election

(i)  persons who within 3 years prior to an election have been

- convicted of

(@) having engaged in corrupt or illegal conduct in
contravention of the Elections (Corrupt and lllegal
Conduct) Ordinance (Cap. 554)

(b) an offence against Part Il of the Prevention of Bribery
Ordinance (Cap. 201)

(c) any offence prescribed by regulations in force under the
Electoral Affairs Commission Ordinance ( Cap. 541)

2. By virtue of s109B(5)(a) of the Criminal Procedure Ordinance
(Cap 221), a person who has been given a suspended sentence in
Hong Kong which has not been activated is disqualified from
registration as an elector and from voting in elections during the
operational period of the suspended sentence. A prisoner given a
conditional release pursuant to the provisions of the Long-term Prison
Sentences Review Ordinance (Cap 524) also appears to be within the
first sub-group, as a person who has neither served his full sentence
nor received a free pardon.

3. The 3 cases covered the position of a serving prisoner who was not
registered and who challenged the restriction on registering as an
“elector, the position of a serving prisoner who was registered but who
was precluded from voting and therefore challenged the restriction on
voting and the position of persons not convicted of any offence but who

1



were physically detained on remand before trial and therefore unable to
vote on polling day.

The Judge questioned whether those who were sentenced to detention
in detention centres, training centres, drug addiction treatment centres,
rehabilitation centres and Siu Lam Psychiatric Centre were also within
the prohibition as being sentenced to imprisonment or serving terms of
imprisonment. The Judge declined to deal with the issue as Counsel
appearing for the Secretary for Justice and the Electoral Affairs
Commission took the position that they were not imprisoned or
sentenced to imprisonment.

The Judge came to the conclusion that the disenfranchisement
provisions concerned coniravened the fundamental right to voie
constitutionally guaranteed under Article 26 of the Basic Law and
Article 21 of the Hong Kong Bill of Rights. The Government had not
stated clearly what were the legitimate aims of the provisions in
question and had not justified the restrictions as being proportionate
to the achievement of those aims. Further, as there were no provisions
restricting the right to vote of persons on remand, the restriction was
purely the result of their being detained pending trial and clearly
infringed their right to vote. The remedy to be granted to the applicants
is to be decided on 23 February 2009.

The Government has decided not to appeal and is now consulting the
public on various options for amending the legislation in question and
the corresponding provisions governing registration and voting for
District Council and Village elections (Consultation Document on
Prisoners’ Voting Right _ February 2009).

CP's Position on Voting Rights of Prisoners and others sentenced to

detention

7.

CP welcomes the belated recognition by the Government that the
identified restrictions on the right to register as an elector and the failure
to make voting arrangements for those detained on remand pending
trial were and are indefensible. The same applies to an arbitrary and
blanket restriction on the right to vote applied also to those serving a



suspended sentence and on conditional release.

8. Although the Government's position in court was that the legislative
provisions did not apply to persons who were sentenced to custody in
places of detention other than prisons, the Government has said
nothing in the Consultation Document about whether arrangements will
be made for such detainees to vote. Apart from those who are detained
in Siu Lam Psychiatric Centre and who have been diagnosed as
suffering from mental incapacity, arrangements should be made for all
detainees to vote as their position is the same as persons on remand.

9. Civic Party considers that the Government should remove all existing
restrictions on prisoners’ right to vote and should not impose any further
restriction. Although the Court considered that the legislature could
impose restrictions on the voting rights of prisoners and other people,
any restrictions can only be imposed to achieve a legitimate aim and
must be proportionate to achieving that aim. The Administration has
even now not advanced any aim which would be served by restricting
the rights of prisoners to vote. Civic Party considers that the
Government must provide sufficient grounds and good reasons before
imposing any restrictions; otherwise, there will be more judicial reviews
to come. As no legitimate aim has been advanced, no restrictions
should be imposed.

10.  In support of restricting the right of persons convicted of election-related
or bribery offences from voting within 3 years after conviction, it is
argued that disqualification will help to protect the integrity of the
legislature. However, we see no inevitable, obvious, direct relationship
between disqualifying such persons from voting for 3 years after
conviction and protecting the integrity of the legislature.

Arrangements for Prisoners and other Detained Persons_to_ Exercise
their Voting Right

11.  Civic Party considers that the Government must make arrangements for
prisoners and other persons in custody (apart from those suffering from
mental incapacity) to vote on election day which will ensure the secrecy



of the ballot and if necessary, to consider what special procedures are
adopted to ensure that voters enjoy the same protection as they would if
they were not detained and are able to exercise their free will and

judgment in exercising their vote.

February 2009
Civic Party
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HONG KONG BAR ASSOCIATION

Secretariat: LG2 Floor, High Court, 38 Queensway, Hong Kong
DX-180053 Queensway | | E-mail: info@hkba.org Website: www.hkba.org
Telephone: 2869 0210  Fax: 2869 0189

Mr. Stephen Lam, JP
Secretary for Constitutional and Mainland Affairs
Constitutional and Mainland Affairs Bureau

3/F Main and East Wing
Central Government Offices
11 Ice House Street

Hong Kong.

Dear M S‘-LQ/O&R{

Public Consultation on Prisoners’ Voting Right

I refer to my letter to you dated 19 February 2009.

6 March 2009

P45

) I am pleased to enclose herewith a copy of the Submission of the Hong Kong Bar
Association on Prisoners’ Voting Right Consultation for your consideration, which has been

resolved at the Bar Council Meeting held at 5 March 2009.

Yours sincerely,

(signed)
Russell Coleman SC
Chairman
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Consultation Document on Prisoners’ Voting Right

Submission of the Hong Kong Bar Association

1. The Constitutional and Mainland Affairs Bureau (“the Bureau”) released a
consultation document inteﬁded to review policy options with a view to
relaxing statutory restrictions on prisoner disenfranchisement, as well as
practical arrangements for prisoners and persons remanded in custody to
exercise their voting right. This followed the successful challenge against
the constitutionality of provisions in the Legislative Council Ordinance
(Cap.542) (“LCO”) disenfranchising prisoners and persons remanded in

custody in three separate judicial review applications; see Chan Kin Sum &

Ors v Secretary for Justice & Anor [2008] 6 HKC 486, CFIL.

2. The Hong Kong Bar Association (“HKBA”) has been invited to express

views on these topics.

General Observation

3. Although the HKBA notes that the consultation document has a confined
scope, dealing only with the issues arising out of the Chan Kin Sum case,
the HKBA is of the view that the Bureau may on the same occasion review
also the merits of maintaining other disenfranchisement provisions in

electoral laws.



Human Rights Protection

4.

It is clear from the jud gmen{ of the Court of First Instance in the Chan Kin
Sum case that the current pr(;)visimls which disenfranchise prisoners are not
only disproportionate, but tjhat the Government had failed to point to a
policy which justifies Votiné restrictions. It is therefore necessary to first
identify why such restrictions (if any) should be implemented and then

only consider how justifiable restrictions can be implemented.

The HKBA also considers that it is paramount that the reviewed legal
framework for the disenfranchisement of any class of persons must be
consistent with the Basic Law of the HKSAR, the Hong Kong Bill of
Rights Ordinance (Cap.383) (“HKBORO?”), and the International Covenant
on Civil and Political Rights. Fundamental rights, as the right to vote has
been recognized by the Court, are guaranteed under these instruments.
While the right to vote may be reasonably restricted on legitimate grounds,
the grounds for any restriction imposed must be identifiable, precise,
legally certain and proportionate. As the Chief Justice of the Supreme
Court of Canada reiterated in Sauvé v Canada [2002] 3 SCR 519 at 539,
“The objectives must not be trivial, and they must not be discordant with

principles integral to a free and democratic society”.

The Role of the Judiciary

6.

Since the resumption of Chinese sovereignty, the roles of the executive,
legislature and judiciary under the separation of powers are stipulated
under the Basic Law of the HKSAR. The courts of the HKSAR act “as a
constitutional check on the executive and legislative branches of

government to ensure that they act in accordance with the Basic Law” (Ng



Ka Ling & Ors v Director of Immigration (1999) 2 HKCFAR 4, CFA at
25G-I (per Li CJ)). |

The constitutional role of the courts in the HKSAR and the independent
exercise of judicial powef under the Basic Law are a fundamental
underpinning of the legal system and must not be compromised. Any
intrusion into the exercise? of judicial power (such as the removal of
sentencing discretion) must be justified in the context of the constitutional

framework of the HKSAR. |

Protection of minority rights

10.

Before turning to the substantive issues raised by the consultation paper,
the HKBA further notes that a fundamental principle of voting is to allow
minority voices to participate in civic society equally. Dissenting voices
are aired and not to be suppressed by the ballot box. That large sections of
the majority may deem appropriate to disenfranchise a small minority does
not by itself accord legitimacy or justify voter restrictions under the Basic
Law. After all, it has also been stated that a mere majoritarian preference
for abolishing a right altogether would not be a constitutionally valid

objective nor provide sufficient justification by itself.

Paragraph 106 of the Chan Kin Sum Judgment states that the universality
of the franchise has become the cornerstone of HKSAR’s form of
democracy. The Basic Law constitutionally guarantees a right to vote in
accordance with the law and the HKBORO protects the right to vote from

discrimination as to the putative voters’ status.

The HKBA offers the comments below in an attempt to contribute to an

important public debate, but it must be made clear that the Bar does not



profess to possess or provide a solution. Instead, the comments are

provided to ensure that any policy decision to reformulate the legislation

will be consistent with the constitutional principles enshrined in the Basic

Law and the HKBORO.

Prisoners’ Right to Register as EZectorS

11. Para2.08: The HKBA Welcomes the recommendation to remove the

disqualification of prisoners from applying to be registered as a voter.

Prisoners’ Right to Vote

12. The Bureau has identified three major policy options on relaxation on the

ban on prisoners’ voting rights:

(1

)

3)

The first option is to adopt the present position post-judgment, that is
the removal of existing disqualification provisions in section 53(5)(a)-

(b) of the LCO.

The second option is to modify section 53(5)(a)-(b) to disqualify

prisoners if their sentences of imprisonment exceed a certain length.
It seems that the Bureau’s intention under this second option is to
distinguish “serious” offenders from “less serious” offenders. The
proposed length of sentencing is mooted as 10 years or over including

indeterminate sentences.

The third option is said to be a variation to the second option. The
intention is to disenfranchise serious offenders upon initial conviction.
The right to vote is then returned to the prisoner for the remaining

portion of his/her sentence after having served a term of their



13.

14.

imprisonment (e.g. 5 %years of the 10 year sentence). Under this
option, Rule 69 of ﬂle Prison Rules (Cap.234A) is taken into
consideration and anyiremission in accordance to good conduct or
industry may be takeﬁ into account when counting the remaining
number of years of tllé imprisonment of the prisoner concerned for

his/her voting rights.

The HKBA is of the view that while the three policy options do in
themselves represent a rjelaxation of the disenfranchisement, little
reasoning or evidence has? been put forward to precisely identify the
objectives of disenfranchisement and why such objectives are necessary,

rational and proportionate to justify disenfranchisement.

The HKBA is of the view that the Bureau must first ask what the actual
grounds or policy objectives for denying prisoners the right to vote are.
Second, once actual grounds or policy objectives (if any) are identified,
whether those grounds or policy objectives are capable of justifying
limitations the right to vote. The proper approach is to first consider if
denying a constitutional right is necessary before inviting views as to how

such constitutional rights should be denied.

Option One: Removal of existing Disqualification Provisions in_section

15.

53(5)(a)-(b)

Paras 2.11 and 2.12 : These paragraphs sets out the grounds in

| support of abolishing the disqualification provisions and the retention of

limited disqualification provisions against serious offenders. The HKBA

considers these paragraphs inadequate. The Government had attempted to

“run similar arguments before the Court of First Instance in the Chan Kin

Sum judicial review applications (see paragraphs 140-145 of the



16.

17.

18.

Judgment). This was rejected outright by the judge on the basis that there
was no evidence before him to suggest that depriving prisoners the right to
vote would serve the aims of prevention of crime or to give an incentive to
citizen-like conduct, or that it would help civic responsibility and respect
for the rule of law. Instead, when similar arguments were run before the
Supreme Court of Canada using expert evidence to substantiate such
claims, the Chief Justice in Sauvé (above) rejected the arguments that
voting is a privilege the government can suspend and that the commission
of a crime is a signal that the offender has opted out of community
membership. Rather, the Chief Justice opined that the argument was
merely a variation on the age-old “unworthiness rationale” for denying the

vote.

Further, in the case August v Electoral Commissz’on [1999] (3) SA 1, the
South African Constitutional Court declared instead that “[t]he vote of
each and every citizen is a badge of dignity and of personhood. Quite

literally, it says that everybody counts”™.

The HKBA accordingly takes the view that a constitutional presumption
lies in favour of abolishing disqualification against prisoner voting unless
there is very strong empirical or expert evidence to suggest that the local
situation in Hong Kong requires the disqualification of the vote to (1)
prevent crime; (2) incentivise citizen-like conduct; (3) enhance civic
responsibility; and (4) foster respect for the rule of law. Otherwise, there

appears to be no legitimate justification to maintain disqualification.

It is further noted that at paragraphs 146-147 of the Chan Kin Sum
Judgment, the Court of First Instance made it clear that the burden lies
with the Government to justify the violation of the constitutional right to

vote. It has after all been stated by the Supreme Court of Canada that



“Demonstrable justification requires that the objective clearly reveal the
harm that the government hopes to remedy, and that this objective remains
constant throughout the juisfzﬁcation process ... the objective ‘must be
accurately and precisely deﬁned so as to provide a clear framework for
evaluating its importance, %and to assess the precision with which the

means have been crafted to fulfil that objective”.

Option Two and Option T hree.f Disqualification based on length of sentence

19.

20.

21.

and enabling prisoners to serve their last years of imprisonment to vote

Option Two and Option Three will be dealt with together. The Bureau

admits in the consultation document that the two options are inter-linked

and are a variation of each other.

Paras 2.13 and 2.14 : These paragraphs sets out one main objective to
justify the retention of disenfranchisement. It is said that the integrity of
the legislature may be protected by distinguishing between “serious”
offenders and “less serious offenders”. The definition of a “serious”
offender is a prisoner who is serving a sentence for a “sufficiently long
period, for instance 10 years”; some 779 out of 5411 prisoners as of
December 2008 were serving such sentences. The consultation document
highlights the nature of the offences that such prisoners were convicted for,
including “trafficking of dangerous drugs, murder,
manslaughter/attempted murder, robbery and rape”. The Bureau takes the
view that the crimes committed by these prisoners and their long sentences

reflect proportionately the seriousness of their offences.

Para 2.15: This paragraph simply states that some are of the view that it
may be arbitrary to disqualify based on the length of the imprisonment

without stating the underlying rationale behind such views.



22.

23.

24,

Paras2.16-2.18 : These paragraphs set out Option Three, which is a
variation to Option Two, hy namely allowing serious offenders who are
serving 10 or more years of their sentence to vote in the last few years of
their sentence. The objectifve to allow serious offenders a right to vote in
their last few years aims to facilitate the rehabilitation of prisoners and
their connection with the community. It is then said that Option Three
strikes a balance between disqualifying serious offenders from voting and

facilitating rehabilitation of prisoners.

The HKBA is of the view that the proposals in Option Two and Option
Three are problematic and will result in the same arbitrariness that follows
from a blanket disenfranchisement. In fact the Court of First Instance
stated in the Chan Kin Sum Judgment between paragraphs 125 to 128 that
“superficially, this argument has its attraction. But once one remembers
that LegCo elections are not held everyday, the argument loses much of its
force. As we all know, LegCo elections are held every four years. Thus
depending on when one is sentenced to prison, one may or may not miss an

election™.

The HKBA is of the view that voting rights cannot be merely analyzed by
simply drawing a bright line of “9 years good, 10 years bad”. This
simplified approach risks the very same arbitrariness that was struck down
by the courts. Instead, one must look towards the fundamental
constitutional principles underlying the right to vote, the right not to be
discriminated because of any status and the right of prisoners to basic civic

rights.

o0



Definition of “Serious” Offences and Legitimate Objective

25.

26.

27.

28.

209.

The Bureau attempts to define a “serious” offence by sentences of 10 or
more years. By drawing a bright line at 10 years, it is said to avoid
criticisms that the restriction is disproportionate since it only affects very

few ofthe actual prisoner population (14% as of December 2008).

In the course of submissions in the Chan Kin Sum judicial review

applications, the Government did in fact rely on “additional punishment”
as a legitimate objective for breaching the social contract. Such additional
punishment was warranted z;s a further deterrence of crime and also acts as

sanction to reflect the severity of the crime.

In the context of Option Two and Option Three, this might be superficially
attractive. Problems emerge when one starts to understand that the setting

of 10 years does not treat like criminals alike.

At every level of court, different punishments are handed out at different
persons for similar crimes. A drug trafficker who is a repeat offender of
small volumes of drugs may receive a lower sentence than a first time
offender of a large volume. A serial sex offender who does not rape may
receive a lower sentence than a drunken boyfriend who forces himself on
his lover. A serial robber without a weapon may receive a lower sentence
than a first offender with a knife. All these crimes are “serious”. But just
because offenders do not receive a 10 year sentence means that they are
free to vote. A serious offender such as the applicant in HCAL 83/2008
only received a 7 year sentence for armed robbery. Under the scheme

discussed in Option Two and Option Three, he would be entitled to vote.

The Chan Kin Sum Judgment clearly sets out between paragraphs 125 and

128 that any restriction that is linked to the length of sentence must ensure

that like prisoners be treated alike, and different prisoners be treated



30.

differently. Once they are not, the justification based on such a way

“begins to break down”.

After all, HKBORO provideS under Article 6 that all persons deprived of
liberty shall be treated with humanity and with respect for the inherent
dignity of the human person, and under Article 21 for the right to
participate in public life, and under Article 22 for equality and protection
from discrimination. Any Bl‘ig]lt—lille policy must ensure that all these
constitutional rights are not violated, and if violated, justified with

rationally connected reasons.

Separation of Powers: _the Sentencing Function of the Judiciary

31.

32.

33.

On a closer inspection, the analysis above reveals that any justification for
disenfranchisement on the basis of additional punishment, deterrence or
sanction impinges not only on the powers of the legislature to prescribe

sentences, but also on the powers of the court to sentence.

At Para 2.19, the Bureau admits that it did consider conferring sentencing
discretion upon the judges but found that conferring such a right may
affect the political neutrality of the court. By this admission, it is clear that
Option Two and Option Three may have overstepped constitutional limits
under the separation of powers between the executive, the legislature and

the judiciary.

Article 80 of the Basic Law provides that the courts of the HKSAR shall
exercise the judicial power of the Region. Judicial power, as was

recognized by the Court of Final Appeal in Lau Cheong v HKSAR (2002) 5

HKCFAR 415, 447-449 (paragraphs 101 to 105) includes the discretionary

power to sentence. Normally, the legislature will set a range of sentence

10



34.

35.

and the judge in exercise of his discretion and considering all matters

relevant, sentence accordingly.

Notwithstanding the above, the discussion in the case S v Dodo 2001 (3)

SA 382 is relevant to the actual situation of the HKSAR region. The South

African Constitutional Court held, when considering if the mandatory life
sentence for murder was constitutional, that both the legislature and
executive play a role and share an interest in the punishment to be imposed

by the courts, in both regards to the nature and severity of punishment. It

is in the executive’s interest to ensure that law-abiding citizens are
protected, with the obligation weighing particularly heavily in regard to
crimes of violence against bodily integrity and increasing with the severity
of the crime. It is the legislature’s role to ensure that sufficiently severe
penalties are imposed on dangerous criminals in order to protect society,
but its powers are by nature general. Its role is not to determine each
individual case. As a matter of principle, the legiélature ought not to
oblige the judiciary to impose a punishment that is wholly lacking in
proportionality to the crime as this would undermine the rule of law and
the constitutional state. Such a punishment would contravene the
accused’s right not to be sentenced to a punishment that was cruel,

inhuman or degrading, and his right to a fair trial.

Likewise, the Court of Final Appeal in Lau Cheong was dealing with the
constitutionality of the mandatory life sentence for murder. The Court
emphasized that the question of the appropriate punishment for what
society regards as the most serious crime was a controversial matter of
policy involving different views on the moral and social issues involved.
The legislature had to make a difficult collective judgment taking into
account the rights of individuals as well as the interests of society. It had

to strike a balance bearing in mind the conditions and needs of the society

11



36.

37.

38.

itself, including its culture and traditions and the need to maintain public
confidence in the criminal justice system. However, at paragraph 106, it
was expressly stated that “However, the punishment for murder stands in a

special position.”

Thus the Court of Final Appeal accepted that mandatory life sentence for
murder stands in a special position. For reasons of protecting the public

from offenders of physical violence of the most heinous nature (intentional

killing), the legislature was entitled to prescribe a mandatory penalty that

left no sentencing discretion to the courts.

By proposing mandatory disenfranchisement across only a section of
convicted persons, e.g. serving a term of imprisonment of 10 years or more,
the Bureau runs the risk of usurping the constitutional power of the courts
under Article 80 of the Basic Law to impose a punishment that is
proportionate to the crime committed. The HKBA is not convinced that
the power of assigning punishment of disqualification from voting belongs
to the legislature. Rather such power, if intended to be exercised, rests

primarily as a power integral to the sentencing function of the judiciary.

It has been recognized even at common law that the starting position for all
convicted persons was merely the restriction of liberty. In Raymond v
Honey [1983] 1 AC 1, the House of Lords affirmed, at p 10, that “under
English law, a convicted prisoner, in spite of his imprisonment, retains all
civil rights which are not taken away expressly or by necessary
implication...”. With Hong Kong’s new constitutional order, civil and
political rights such as the right to vote, can only be taken away if there are

justifiable reasons.

12



The HKBA is of the view that the Bureau has failed to provide reasons or

39.
evidence that is compelling enough to warrant the disqualification of
prisoners. |

Conclusions

40. The HKBA, for the reasons set out above, prefers Option One.

41. The HKBA supports the Bm‘eau’s view that legislative amendments to
remove the disqualification of prisoners should cover the whole spectrum
of electoral laws.

42. The HKBA considers that the Bureau’s proposed practical arrangements

for prisoners to vote are reasonable. The HKBA further considers that the
electoral arrangements for persons remanded in custody to vote should be

worked out and implemented without delay.

Postscript

43.

44.

The HKBA considers that the present opportunity is an appropriate one to
reconsider the entire disqualification provisions in the LCO, including
those who are convicted of corruption offences and election offences, as
well as disqualification against permanent residents who are listed as

reservist members of armed forces.

Section 31(1)(c) of the LCO restricts any person convicted of a corruption
or election related offence from registration. There appears to be no

rationally connected justification to remove such persons from the register

as they may still nonetheless exercise their right to vote once the statutory

time-bar has lapsed.

13



45.

46.

47.

Section 53(5)(c) of the LCO disqualifies any person convicted of a
corruption or election related offence from voting. It can be inferred that
corruption and election related offences are crimes related to integrity and
therefore a possible legitimate objective is to preserve the integrity of the
ballot and electoral system. Assuming serious offenders are disqualified
under the general prisoner provision, it is difficult to see how a non-
custodial sentence of a miﬁor election offence can justifiably disqualify
such a convicted person. A%fter all, can corruption or electoral offences be
distinguished from a theft offellce under the Theft Ordinance (Cap.210), or
a money laundering offence under the Organized and Serious Crimes
Ordinance (Cap. 455), or an insider dealing offence under the Securities
and Futures Ordinance (Cap.571)? For example, a person convicted of
theft and received a custodial sentence of 3 years in the District Court will
continue to be eligible to vote, whereas a candidate convicted 6f €XCess
expenditure and sentenced to a fine, is subsequently disqualified for 3

years from the date of conviction.

The preservation of disqualification based upon corruption and election
related offences are extremely problematic in light of constitutional
analysis. Assuming the disqualification provisions are reformed to only
disqualify prisoners serving 10 or more years of custodial sentence. It
would be arbitrary that a conviction (resulting in a non-custodial sentence)
for a minor electoral offence would disqualify a voter for 3 years whereas a

short term custodial sentence for repeated theft would not deprive that

convict of a voting right.

Section 31(1)(e) of the LCO restricts any member of any armed force in
the world from registering as an elector. Section 53(5)(e) imposes the
disqualification in relation to voting. Many professionals in Hong Kong

who are permanent residents, or qualify for permanent residence status,

14



48.

may nonetheless be listed as inactive “reservists” in their home country’'
and are therefore, strictly speaking, disenfranchised in both geographical as
well as functional constituencies. The HKBA is of the view that any
restriction on voter registration should not be linked to any discrimination

against any status.

While the HKBA notes thét there may be legitimate national security
concems for restricting the i‘ight to vote against such persons, the HKBA
considers that it is reasonably arguable that the restriction against all forms
of membership and participaﬁon in armed forces may be a disproportionate
restriction against permanent residents who are otherwise eligible to vote.
There should be, built-into ziny reformulated legislation, exceptions to the

general prohibition.

Dated 6 March 2009.

Hong Kong Bar Association

The following territories have some form of mandatory or volunteer national service: Finland, Germany,
Greece, Israel, Russia, Singapore, South Korea, Turkey, United Kingdom (Territorial Army), United
States (National Guard).

s
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17" March 2009

AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Dear Madam/Sir,

Policy Options on Prisoners’ Voting Rights

Regarding the ongoing consultation on the above topic, I would like to express my -

preference for option a) of the consultation document, i.e. the granting of full voting
rights to prisoners. To be deprived of their freedom temporarily does not make people
second class citizens in other respects. They remain part of our society and should be
able to exercise their political rights. “

Yours sincerely,

(signed)

Hins Lutz
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Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option a

of your consultation document.

Comments:

1) Participating in democratic rights is a basic human right and should, as a matter of

~ principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights
is a further punishment that shouldn’t be immposed by the executive branch. If it is
seen necessary — as e.g. in cases of election related offenses - it should be
imposed by the judiciary.

3) The inmates are not detached individuals, but are part of families that iike to make
their voices heard through a democratic process. Through their participation in
elections they can support their families who are also potential beneficiaries (or
victims) of political decisions.

4) Giving full voting rights to prisoners gives them dignity. It is a step towards bctter

rehabilitation of inmates.

From: Mak Siu Fan
Contact Address:

Date: 9 March 2009 (signed)
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Central Government Offices
3/F, East Wing

Lower Albert Road

Hong Kong

Dear Sir/Ms:

I urge that Hong Kong's prisoners be given the right io vote. So doing would instill in
. the prisoners citizenship and a sense of belong to society. This is both a matter of
basic justice and human rights, but also gives dignity and encouragement to inmates
and enhances their rehabilitation. It is hard to see that it would do any harm. Please

give this matter serious consideration.

Sincerely yours,

(signed)

James D. Seymour
~ Honorary Senior Research Fellow

Chinese University of Hong Kong.
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Our Ref : CA/09/123595

Your Ref
Direct Line

17 March 2009

President

R Team 2

I_éf};?‘Tg Huang Constitutional and Mainland Affairs Bureau

e Room 356, East Wing, Central Government Offices

Vice-Presidents Lower Albert Road, Hong Kong
IR

Wong Kwai Huen

FiEE

Junius K.Y. Ho .

MBS Dear Sirs,

Council Members

S Re: Prisoners’ Voting Right
Peter C.L. Lo

TELEPHONE ( & 8%)
FACSIMILE (1% &)
E-MAIL ( & ¥ 26 )
WEBSITE

(s|E)

1 (852) 2846 0500

1 (852) 2845 0387

: sg@hklawsoc.org.hk

s www.hklawsoc.org.hk

7 5 I refer to the Bureau’s Consultation Document and attach the Law Society’s submissions.

Michael J. Lintern-Smith.

[ S

Ip Shing Hing

Billy W.Y. Ma Yours sincerely,

Sylvia W.Y. Siu

FEAKE

Cecilia K.W. Wong H

EamE (signed)

Alex T.H. Lai

HER

Kenneth S.Y. Ng bece Wong .. .
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géegéx?% W.S. Hung e-mail: -

Dieter L.T. Yih
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Ambrose S.K. Lam Encl.
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Brian W. Gilchrist
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Deputy Secretary General
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Heidi K.P. Chu
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PRISONERS’ VOTING RIGHT

The Law Society of Hong Kong has reviewed the Consultation Paper published by the
Constitutional and Mainland Affairs Bureaun and makes the following submissions:

1. Policy Options on Prisoners’ Right to be Registered as Electors

The Law Society agrees with the proposal to remove the disqualification of prisoners
from applying to be registered voters.

2. Policy Options on Prisoners’ Voting Right

(a) Option One is to remove the existing disqualification provisions in section 53(5)(a)-
(b). The disqualification of persons convicted of election-related or bribery offences
from voting under section 53(5)(c) will remain.

(b) Option Two is to disqualify prisoners from voting if they are serving a sentence of
imprisonment for a sufficiently long period (say, 10 years or over). The right to vote
would resume upon completion of sentence and release from imprisonment.

(c) Option Three is to disqualify prisoners from voting if they are serving a sentence of
imprisonment for a sufficiently long period (say, 10 years or over) while enabling
them fo resume the right to vote when they are serving the last few years of
imprisonment (say, last five years).

The Law Society: In the development of universal franchise, the goal was to allow all
persons to vote, irrespective of their sex, race, social status, criminal record, efc.

The other area is the evolution of the jurisprudence related to theories behind the
reason for and the type of punishment for crimes. It is submitted that an enlightened
view would hold that all prisoners have basic rights, including the right to vote, no
matter how serious their crimes. It is also in society's interests to have all persons
express their views and vote in regard to government policies and the persons chosen
to participate in the governance of society. A person who murders, or burglars, or
commits a serious sex offence, or has been convicted of bribery, etc. can still rationally
consider and decide on political options that all citizens face in the voting booth.
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In regard to basic principles of human rights, any proposal to allow exceptions in
regard to the exercise of rights (any rights) of any group of persons, that the door
opens widely to allow others to advocate the further chipping away of those rights.

The Law Society does not agree with the three policy Options and considers it
inappropriate fo impose any restriction on voting against prisoners given the
importance of the political right which is guaranteed under Article 26 of the Basic
Law.

3. Practical Arrangements for Prisoners fo Vote
Registered Address of Eligible Prisoners as Electors
(@) For prisoners who have not yet been registered as electors before they serve their

sentence of imprisonment, they may apply to be registered to the address of their
home if they continue to maintain a sole or main home outside the prison.

(b) For prisoners who have already been registered as electors before they serve their
sentence of imprisonment, their registered addresses would follow the address of
their sole or main home.

(c) For registered and non-registered prisoners who no longer maintain any sole or main
home outside the prison, their last dwelling-place in Hong Kong at which they
resided before serving their sentence of imprisonment would be deemed to be their
only or principal residence in Hong Kong for the purpose of voter registration.

Canvassing Jor Votes

(d) Prisoners may receive electoral documents and election advertisements sent by post.

(e) Prisoners may have access to the election-related information covered by the mass
media such as newspapers, radio and television. '

Practical Arrangements

(f) To arrange mobile polling stations to visit prisons with eligible electors or to set up
polling stations inside prisons.

(g) To consider reasonable limitation on the polling hours for prisoners (e.g. up to 5:00
pm), and to regulate the flow of prisoners in the polling stations.

Electoral Arrangements for Remanded Unconvicted Persons
(h) To work out arrangements for remanded unconvicted persons to cast their votes

which would be similar to those for prisoners.

Law Society: The Law Society agrees with the proposals listed in paragraphs (a) to (h)
above.
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Counting Arrangements

(i) Depending on the actual polling arrangement to be adopted, the EAC would need to
work out the counting arrangements, including the arrangements for transferring the
ballot papers to the relevant counting stations, to be mixed with other ballot papers to
ensure the secrecy of votes, etc.

Law Society: Noted.
The Law Society of Hong Kong

17 March 2009
122942
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LC Paper No. CB(2)1110/08-09(01)

To : pvr_consultation@cmab.gov.hk,

2009/03/02 AM 02:33

To whom it may concern,

Subject : ANONYMOUS submission

Please treat this as an ANONYMOUS submission to the consultation on prisoners'

voting right. Thank you for your atter

Regarding the possible policy option

ition.

s proposed, first, I disagree to the offence-specific

qualification proposed in option ONE. I also disagree to options TWO and THREE for

the reasons below.

My view is that the length of senten

ce of imprisonment as ordered by Court is NOT a

fair indicator of whether (or when) an inmate should retain his/her right to vote.

For example, A just started serving a
years out of his 10-year sentence and

In this case, A can already vote (ever
even though the candidates whom h
office when A gets released and has
the representatives he chose.

7-year sentence, whereas B has finished serving 4
there is LegCo election this year.

 though A still has 7 years remaining in prison and)
¢ votes for and succeeds may not even remain in
the opportunity to 'be served and represented' by

However, B, having 6 years of impr
for 1 more year.

isonment remaining, cannot vote but have to wait

As the exact length of sentence ORDERED is to a certain extent arbitrary, this division

based on the sentence ORDERED

will lead to grave injustice, unreasonableness,

defiance to human logic and also the well-accepted principle that prisoners are fo be

encouraged to assimilate, participate

, and contribute to society upon their release. The

deprivation of their voting right does not only violate their fundamental right and take

away their way of participation in

public life, it also carries with the a symbolic,

self-contradictory implication that prisoners still have to suffer/be deprived of some of

their fundamental rights even

AFTER their

release... This, in a way, 1s

aggravating/lengthening the punishment society/the court has ordered. Not only does
this run against our conscience, but is also out of line of the prohibition on double
jeopardy -- that one can only be punished one for the same wrong he has committed.

P0O66



I believe this is an unacceptable irony that has been possibly overlooked by the

proposers.

Therefore, NEITHER option TWO NOR option THREE is reasonable in my opinion.

I would support a total lifting of disqualification from voting, i.e. ALL prisoners should
have the right to vote, however long their sentence is, however long they have served it,
whatever offence s/he has been convicted of and sentenced for. This is a fundamental
human right and should be subject to as little restriction as possible. The court did NOT
hold that it OUGHT to be subject to restrictions, but only mentioned the legislative
possibility of imposing restrictions. In my opinion, the most appropriate reform is to life
the ban totally.

Alternatively, if the one insists

disqualification from voting, I would

BE SERVED to be the indicator, s
sentence remaining to be served can

on imposing restrictions/ certain extent of
propose the length of sentence REMAINING TO
uch that all prisoners having a certain length of
vote on an equal basis. For the specified length, I

an observe the performance of those they support
in the first election before casting their vote on the next election which may have direct
effects on their lives upon release. This is also consistent with the principle that
prisoners are to be encouraged to prepare themselves to return to and to serve society,
in which their right to participate in public life cannot be jeopardised.

would say 8 years, so the prisoners ¢

Those are my opinions and I sincerel
legislative process.

y hope they can be accorded due regard during the

Last but not least, must also be reiterated that Hong Kong has prided itself in the rule of
Jlaw and the protection of fundamental rights and freedoms as a common law tradition.
Any failure to keep up this valuable and virtuous tradition will not only put Hong Kong
to shame, it will also shake the long foundation of human rights protection and the city's
international reputation, drastically.

Thank you very much for your kind attention.

ANONYMOUS

(Editor’s Note : The sender requested anonymity.)
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Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to cxert their full voting right — that is gption a)

of your consultation document.

Some arguments:

1) Participating in democratic rights is a basic human right and should, as a matter of

principle, not be denied.

2) Prisoners are sentenced throu gh a judicial process. Any restriction of voting rights

is a further punishment that

shouldn’t be imposed by the executive branch. [fit is

seen necessary — as e.g. in cases of election related offenses — it should be

imposed by the judiciary.

3) Prisoners liveina public institution (although involuntarily) and are as such
recipients of a public service. They should therefore be allowed to participate in

the clection of the legislative and executive branches of governmoent that

eventually shape the public

service.

4) The inmates are not detached individuals, but are part of families that like to make
their voices heard through a democratic process. Through their participation in
elections they can support their families who are also potential beneficiaries (ot

victims) of political decisions.
5) Giving full voting rights to prisoners gives them dignity. It is a step towards better

rehabilitation of inmates.

Your sincerely

(Name provided)

(Editor’s Note : Unable to asc

ortain if the sender wanted the identity to go public.)
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Policy Options on Prisoners’ Yoting Rights

The prisoners should be allowed to exert thﬁei;f f::x;h! voting right — that is option 2)

of your consultation document.
Some arguments:
1) Participating in democratic rights is a basic human right and should, as a matter of

principle, not be denicd. , A
2) Prisoners arc scntenced through a udzual pxoccss Any restriction ol votng rights.

is a further punishment that shou ldn’t be 1mpo<cd by the executive branch. it is

soen necessary -~ as e.u. in cases of election related offenses — it should be
imposed by the judiciary. S .

3} Prisoncrs live in a public institution (a thounh mvolunwmly) and are as such
recipients of a public service. ‘Ihey should therefore be allowed Lo participate in
the clection of the legislative and executive bmnx.,h + of government that
cventually shape the public semce A

4) 'The inmates are not detached mdwxdualx but are part of Familics that like to make
their voices heard through a dcmocra‘uc proccsq Through their participation in

elections ihf.y can support their [an’uh(,s who are also potential beneficiarios (o
victims) of political decisions.

3) Giving full voting rights to prisoners gives them dignity. iLis a step towards betler

rchabilitation of tnmates.

I hereby express my opinions as stated above.

Yours.

(Name provided)

(Editor’s Note : Unable to ascertain if the sender wanted the identity to go public.)



13 March 2009

Team 2,

Constitutional and Mainland Affairs Bureau,
Room 306, East Wing,

Central Government Offices,

Lower Albert Road,

Hong Kong.

Dear Sirs,
My views on whether prisoners should be allowed to vote is:
Prisoners should NOT be allowed to vote.

Reasons:

(1) Although the Basic Law might well have granted every citizen of HKSAR the right to
vote, that right is not a once-and-for-all right, nor unconditional either. Rights of
individucuals are ‘only automatically conferred to them on condition that they are law-
abiding citizens. A person who causes harm and damage to others and society is
automatically deprived certain of his/her rights. For example, a law-abiding citizen
automatically has the right of freedom of movement and enjoy a free life
unconditionally. But if he/she commits a crime he/she will have to be locked up and the
right to enjoy a free life will be lost, at least during the term of imprisonment. This is
the consequence of his/her wrongdoing, and the law has spelled this out very clearly.
By choosing to do wrong to others and society despite what the law forbids, that person
is at the same time also choosing to give up certain of his rights. Thus, the existing law
says clearly that a prisoner does not have the right to vote, so a convict who has chosen
to break the law has also chosien to give up his right to vote once he/she is jailed.

In just the same way that a prisoner automatically loses his/her freedom of movement, a
prisoner loses aotomatically his/her voting rights. This is just and fair. There is no need
for a change of legislation.

(2) Even in the most “democratic” and “free” country — the US — which advocates “human
rights” and “freedom”, 48 of the 51 states deny serving prisoners the right to vote, and
33 states disqualify parolees from voting, and 8 even bar ex-convicts from voting. Only
7 states — Maine and Vermont — allow prisonets to vote.

Didn’t the US always tell HKSAR what to do on “human rights” matters?. So, wh’at is
wrong with HKSAR following the US legislation of barring prisoners from voting?

(3) Another serious debate that affects the future of HK3AR is “universai suflrage”, with
the “democratic” and anti-China camps demanding universal voting for the Chief
Executive of HKSAR. We must know that most of the voters here in HKSAR are very
immatured and ignorant voters. They will vote for those candidates that promise to fight
for them the greatest social benefits, as everyone could often see on TV interviews of
old, uneducated people who said they had voted for the candidate who would give them
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(4) Concerning the criticism that

material benefits, even though
These ignoroant voters do not
consequence of their blind vo
been successfully voting for c:
the government of HKSAR an

By the same token, there is ev
they will vote for those who w
China, for most prisoners in H
and only a very very limited fe
many prisoners were caught ag

It will therefore be very dange
allowed to vote.

to vote simply because during
to register, 1 think the critic
voter, just like any form of
shares and stocks), anyone w

they had never known or heard of that candidate before.
have the analytic ability to visualize the implication and
tes. Mind you, anti-China and anti-HKSAR voters have

ndicates who have demonstrated to bring most froubles to

d China.

o

ory reason to believe that if prisoners are allowed to vote,
ill bring most troubles to the government of HKSAR and

KSAR have a grudge against the government and society,

.w were really rehabilitated, as evidenced by the fact that
sain for committing crimes again after their release.

rous to the HKSAR society as a whole if prisoners are

a released prisoner is in essence deprived of his/her right
 his/her term of imprisonment he/she has not been allowed
ism is groundless. We must know that registration as a
registration (for example, registration for subscription of
ho misses the registration deadline will automatically lose

the accompanying entitlement. Thatisa fact of life and way of life.

e registration deadline while being imprisoned is a fact of
£ he/she is NOT allowed to vote at the time of registration,
on the voting day even after release. The purpose of
cadline is an orderly arrangement to ensure that a voter IS
1g date orderly, in just the same way that pre-registration is
s and stocks, to make sure that on the date of subscription
carried out by entitled subscribers in an ordeerly manner:
though one has not registered before the deadline, one
voting day (or subscribe on the subscription day), nor can
ghts (or subscription rights) has been deprived.

A prisoner who has missed th
life and way of life, because 1
he is NOT allowed to vote
registration by the specified d
ENTITLED to vote on a votir
required to subscribing share
the process of subscription is
one cannot argue that even
however can still vote on the
one claim that one’s voting 1
Therefore, I am strongly opposed to allow prisoners to vote, no matter how long the term of
imprisonment is.

HKSAR citizen

(signed)

c.c. Mainland China’s B3 F{E

(Editor’s Note : Unable to ascertain if the sender wanted the identity to go public.)
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Dear Hong Kong Gevernment and the Legistative Council,
This letter is for the public consultation of the voting right of prisoners.

My name is Edward Fung. |am a permanent resident of Hong Kong. | am an office and
accounting clerk. | finished secondary school and university in Canada. |was aware that
prisoners in Canada have the right to vote.

| support option 1. | agree that every prisoner be given the right to vote. 1 would like election
candidates be allowed to canvass in the prison. However, the voting right should be withheld
from those who are serving their sentences of election crimes or bribery. Other prisoners should
have the right to vote. Their crimes may be more severe. However, they are not the same nature
as election crimes or bribery.

Hong Kong wants our prisoners, upon release, be law-abiding citizens. | agree with reasons for
option one in the consultation document. Prisoners can better re-integrate into the society, if they
can vote. They will be more civic-minded.

Option one reduces recidivism, because it makes prisoners feel that Hong Kong is giving them a
second chance in life. Most prisoners are males. Men are stereotyped to be strong and
independent. Their needs are often neglected by both women and men, even when men ask for
help. More men than women, for the first time, use the suicide telephone help in Hong Kong.
Neglect breeds neglect. If Hong Kong denies prisoners, including severe crimes, of the right to
vote, they will deny obeying the law. Men traditionally want dignity. They will retaliate if they feel
challenged and are denied dignity. Hong Kong needs to care about prisoners by giving them the
right to vote. They are more likely to care about Hong Kong in return.

My beliefs come from the social gospel. Each person is created equal and unique. A prisoner is
a person too. Every person is a sinner. Jesus died for everyone on the cross. A person, who is
released from prison, already has difficulty finding a job. Employers fear the criminal record.
They forget that they are sinners too.

After option one is passed into law, Hong Kong should communicate the rationale to the prisoners.
Hong Kong hopes that prisoners will learn from their mistakes and change. Hong Kong needs
hope, over fear, in prisoners.

| urge the legislative council to pass option one into law.

Edward Fung






