8 June 2004
By post and by e-mail

Secretaniat, Constitutional Development Task Force
Constitutional Affairs Bureau

3/F Main Wing

Central Government Offices

Lower Albert Road

Hong Kong

Dear Sins

Proposed New Functional Constituency
for Legislative Council Elections in 2008

“Salaries Taxpayers”

In response to the Constitutional Development Task Force's invitation for
submissions and proposals set out in their Third Report in May 2004, please find
attached for your consideration an 18-page submission in which I advocate the
introduction of a new functional constituency — “Salaries Taxpayers” - for the
Legislative Council elections in 2008.

I also take this opportunity to submit herewith, for your reference, a Chinese language
article I wrote on the same subject. It was published in the Hong Kong Economic

* Journal ({§%R ) on 17 May 2004.

I may be reached during office hours on should you require any
clarifications of the ideas set out in my submission.

Yours truly,

(Signed)
Chester Kwok

Enclosures - 1. Submission: 18 pages in total
2. Copy of Chinese language article published on 17 May 2004

cc Mr Donald Tsang, Chief Secretary for Administration
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Introduction

This 18-page document has been prepared in response to the invitation of the
Constitutional Development Task Force, set out in their Third Report published in
May 2004, to the community to put forward views and specific proposals as to how
methods of selecting the Chief Executive in 2007 and for forming the Legislative

Council in 2008 may be amended.

The focus of this submission is on the formation of the Legislative Council. I shall
argue that a new broadly-based functional constituency, with an electorate of
taxpayers returning a small number of additional Legislative Council seats, should be
established in 2008. There will also be a brief discussion of the envisaged
constitutional development of the Hong Kong Special Administrative Region in the
2010's and 2020’s.

A Problem with Hong Kong’s Existing Political System

The principal structural problem inherent in the composition of our Legislative
Council stems from inadequate representation of the economically active residents

~ who together constitute the economic backbone of our city.

The middle class people in Hong Kong, whom I define as residents with annual
income between $300,000 and $3,000,000 (Hong Kong dollars), are severely under-
represented on the Legislative Council. The reality is that a majority of the
Legislative Councillors returned by the geographical constituencies, irrespective of
their simplistic political labels, such as “pro-Beijing" or “pro-democracy”, tend to
appeal mainly to the Jower-income strata of the electorate. The interests of
businessmen are represented through Legislalive Council seats returned by varous
functional constituencies based on business sectors and professions. Except for those
belonging to one of the chosen professions, such as teachers, lawyers and accountants,
the great majority of our middle class people have no effective representation on the

Lepislative Council. To argue that the middle class still have political influence




through their votes in geographical conslituency elections is clearly a fallacy. Many
middle class people quite understandably regard their votes in geographical

constituency elections as “wasted votes”, on the comect recognition that the sheer

number of grass-root voters will render their votes almost irrelevant to election results.

At present there are approximately 1.2 million taxpayers paying salaries tax to the
Government of the Hong Kong Special Administrative Region, of which just under
0.5 million salaries taxpayers may be regarded as middle class, as defined above.
Despite their small number, particularly as compared against approximately 3 million
registered voters, these middle class taxpayers account for some 80% of al} salaries
tax payments collected by the Government and are vital contributors to public sector
finance. In addition, due to their higher disposable income, they and their families are
important consumers in the local cconomy as uscrs of services, shoppers and,
collectively, probably the one of the largest groups of owners of local residential real
estate by value. The fact that these people are not adequately represented on the

Legislative Council is an unacceplable injustice.

The Need and Opportunity for Change

. It should be clear to all that this important but aggrieved group of residents are

unhappy with the way our community has developed since 1997, and that many of
them are uncertain about their future in this city. The political srarus quo is obviously
unsatisfactory to them. In the interest of Hong Kong’s continuing stability and long
term prosperity, we need lo alter the existing political structure in such a way as to

allow our middle class people participation in politics in a more meaningful manner.

It should be noted, however, that not all changes are synonymous with progress. For
example, under the current socio-economic structure of the local community, a
simplistic approach to constitutional development, such as the early introduction of
universal suffrage (of the “one-man-one-vote” type), would not only fail to address
the issue of inequity suffered by the middle class, but would actually aggravate their
disillusionment by further diluting their already negligible political influence. In this

regard, the Decision of the Standing Commiitee of the National People’s Congress,



adopted on 26 April 2004 (the “Decision”), stipulating that not all members of the
Legislative Council shall be elected by universal suffrage in 2008, represented a
sensible way forward in respect of “enabling different sectors of the society to be

represenied in the political structure”.

Even more important than winning back the hearts and minds of our middle class
taxpayers, however, is the need 1o restore a degree of balance in Legislative Council
membership.  The Legislative Council is a powerful institution with statutory

authority for public spending and taxation. The overwhelming domination of

representatives of consumers of public sector resources of such a body over those
representing contributors of such resources could become a source of fiscal profligacy

and therefore financial and, ultimately, political and social instability.

The Decision of the Standing Committee of the National People’s Congress in respect
of the formation of the Legislative Council in 2008 gave us an opportunity to effect
the necessary changes. The Government and the people of Hong Kong should seize .'

this historic opportunity to put in place an equitable political structure compatible

with the unique capitalist economic system in Hong Kong.

New Functional Constituency: “Salaries Taxpayers”

I propose that, in addition to the existing 28 functional constiluencies which are
likely tobe preserved, a new functional constituency — “Salaries Taxpayers” - be
introduced for Legislative Council elections in 2008. In accordance with the
important principle of “gradual and orderly progress ( fERFilliE )", the number of new
Legislative Council seats to be returned by this proposed new functional constituency
should be small rather than large; at least one but probably no more than five appears
to be the right number. No other new functional constituency should be established
for Legislative Council elcctions in 2008. In accordance with the Decision of the
Standing Committee of the National People's Congress, the number of additional
seats returned by the new “Salaries Taxpayers” functional constituency must match
the aggregate number of additional seats to be retumned by all the geographical

constituencies.




1.2 Million Eligible Electors

It is envisaged that anybody who both -

a) qualifies to vole in a geographical constituency in Legislative Council

elections in 2008, and

b) has paid any salaries tax to the Hong Kong Government during the ten-year
period from 1 July 1997 to 30 June 2007 (“Ten-Year Qualifying Period”),

irespective of the actual amounts paid,

will quilify for registration as an eleclor in the proposed Salaries Taxpayers
functional constituency in 2008. The clear intention is 10 cast the net as wide, and to
have as inclusive and as large a functional constituency, as practicable. For example,
even a low-income person who has paid only $10 of salaries tax in only one of the ten
years would still qualify for registration as an elector. At least 1.2 million residents in
Hong Keng are likely to qualify for registration as electors, making the new Salaries
Taxpayers functional constituency by far the largest functional constituency in the

Legislative Council in terms of the number of people they represent.

AS no one may be registered with two or more functional constituencies, a person
eligible for registration with two or more functional constituencies will have to choose
o be registered with only one of them. This rule should apply to the Salaries

Taxpayers functional constituency also.

Voting Power Based on Amounts of Tax Actually Paid

A critically important element of the proposal sel out in this submission is the
attachment of a “weighting” to the votes of each elector in the Salaries Taxpayers
functional constituency to ensure that his or her effective voling power is broadly
proportionate to the total amount of salaries tax paid by the elector to the Government
in the Ten-Year Qualifying Period between 1997 and 2007.




I propose that each vote cast by an elector in the new functional constituency carries a
number of “voting units” which are pre-determined before the elections on the basis
of the aggregate amount of salaries tax actually paid (including all tax paymenis made
upon personal assessment) to the Government during the Ten-Year Qualifying Period,

in accordance with the following basic rules.

* The aggregate amount of salaries tax actually paid by an elector during the
Ten-Year Qualifying Period will be divided by a factor of ten (10) to arive at

the average amount of salaries tax paid per annum.

* Each vote of an elector will carry one “voting unit” for every $10000 of

average tax paid, or part thereof.

* The number of voling units carried by an elector’s vote is subject 0 an

absolute maximum of one hundred (100).

* Each elector will be notified in writing in early 2008 as to the number of
voling units to be carried by his or her vote in the Salaries Taxpayers
functional constituency election, well before the actual Legislative Council

elections.

Under this “Unit. Voting System”, clearly the greater the amount an elector has
contribuled to the finance of the Government by way of salaries tax, the greater his or
her voling power. The absolute cap or ceiling of 100 voling units per vole will
prevent a2 small number of exceptionally high-income heavy taxpayers, paying in
excess of $1,000,000 per annum in salaries tax, from having disproportionate and

undue inflluence on the outcome of elections.




Voting System

Each elector will be entitled to cast one single vote for only one of the candidates
standing for election. The total number of voting units carried by all the voles cast
will be aggregated for each candidate under this Unit Voting System. The candidate
with the greatest number of voting units (and not necessarily the greatest number of
votes) will be elected, followed by the next candidate with the next greatest number of

voting wits. The process will continue until all the seats are filled.

Qualifying Periods for Subsequent Years

I wouAId envisage that the ten-year qualifying period will be maintained, on a “rolling”
basis, for Salaries Taxpayers functional constituency elections in the years subsequent
to 2008. For example, the qualifying period for the Legislative Council elections in
2012 will be the ten-year period from July 2001 to June 2011; and for the elections in
20106 will be the ten-year period from July 2005 to June 2015.

Various Technical Issues

The proper implementation of such a new “Unit Voting System” clearly involves the
resolution of a number of technical issues, none of which, in my opinion, would
represent an insurmountable problem. I have confidence that the highl y-regarded and
experienced Electoral Affairs Commission is capable of devising and enforcing
appropriate detailed rules and guidelines in respect of polling and counting of voting
units under the proposed Unit Voting System. I wish however to hi ghlight two issues

which deserve special attention.

confidentialiry as to the number of voting units carried by an individual

f

First, the number of voting units carried by an elector's vote should remain

confidential. This piece of information would enable an elector's income level,




which is obviously a matter of a most private nature, to be established and
therefore cannot possibly be regarded as public information. Such information
should nol be available to the general public nor to candidates standing for
election. Candidates and their agents may of course have access to the names

and addresses of all electors in the usual way.

the secret ballot

Secondly, the secret ballot is critical to fair eleclions in modemn civilised
societies, and must be upheld without compromise for Salaries Taxpayers
functional constituency elections. It is therefore vital that individual electors
cannot be identified from their ballot papers. At the same time, however, each
ballot paper must unambiguously identify the number of voting units carried

by each vote.

There are many means to attaining these two important but somewhat
conflicting objectives. One of the possible methods — which I must admit may
not necessarily be the best - could involve making available in each polling
slations on election day one hundred different sets of clean ballot papers with
the numbers 1 to 100 prominently printed on them, signifying each of the
possible numbers of voting units carried by a ballot paper. An elector
presenting his or her identity card at the appropriate polling station will be
given a clean ballot paper on which is printed a number corresponding lo the
number of voting units carmied by his or her vote, in accordance with
information on a confidential register to which only certain desi gnated officers
in each polling station have access, ideally electronically. The elector could
check this number against the written notice in his or her possession, before
marking the ballot paper to signify his or her vote and depositing it in the
ballot box in the normal way. This arrangement will enable electors to remain
totally anonymous during the vote-counting process while voling units may
still be reckoned speedily and efficiently, particularly if machine-readable

ballot papers are used.




Summary of the Proposal

This is a convenient point to reiterate the essential points of the proposal set outin this
submission. By far the best way forward for Legislative Council elections in 2008, in

my opinion, is —

« asmall increase in the number of Legislative Council seats — say not more
than 10 in aggregate - to be retumed by the geographical and functional
constituencies (in equal numbers) to realise and to demonstrate actual

progress in constitutional development in Hong Kong; and

+ the retention of all existing functional constituencies and the seats returned
by them, in the interest of maintaining stability and effecting “gradual and

orderly progress”; and
¢ the establishment of the Salaries Taxpayers functional constituency as the
sole new functional constituency, and the introduction of the salaries tax

payments-weighted Unit Voling Syslem as the voting system for this new

functional constituency.

Rationale for the Proposal

I am canvinced that implementation of the proposal set out in this submission is right

for Hong Kong for reasons which may be broadly classified into six categories:

i.  enabling balanced participation by different sectors of society ( ¥#i£ 81 )

ii.  encouraging fiscal prudence and responsibility
iii.  agood constitutional complement to Hong Kong's capitalist system
iv.  extra political influence for economically active residents

v.  laying the groundwork for the future

vi,  the least divisive compromise.



i_enabling balanced participation by different sectors of society

Under the proposal set out herein, a degree of equity for the middle class will
be restored through the institutionalization of representation for them on the
Legislative Council. This is only fair and will correct an injustice inherent in
the status quo. Implementation of the proposal will hopefully also result in a

ieduction of the level of discontent on the part of the middle class.

It was stated in the Chief Executive’s Report to the Standing Committee of the
National People's Congress and in the Second Report of the Constitutional
Development Task Force that any proposed amendments to the current method
of forming the Legislative Council “must enable different sectors of the
society to be represented in the political structure, and to participate in politics
through various channels”, and “should ensure that consideration .... be given
to different interests of the society”. These are important guiding principles.
Having regard to the socio-economic structure of present-day Hong Kong, I
would strongly argue that implementation of the proposal set out in this
submission represents a significantly better application of these principles than
both the starus quo and the various shades of unjversal suffrage advocated by

others in the community.,

An electorate of 1.2 million will vastly improve the level of inclusiveness of
the functional constituency arrangement. In the proposed new Salaries
Taxpayers functional constituency, most households in Hong Kong will have
al least one member eligible for registration as a functional constituency
elector. Such a high level of participation will remove the mystery and the,
clitist image from the functional constituency arrangement, reduce
misunderstanding and enhance the public image and acceptability of the

functional constituency arrangement.




i. _encouraging fiscal prudence and responsibiliry

Vith an electoral base purely of taxpayers with voting powers directly
proportionate to actual tax payments, I would expect the new Legislative
Councillors from the proposed Salaries Taxpayers functional conslituency to
be particularly vigilant over public sector spending, and to endeavour to
ensure that Hong Kong remains a regime of low and simple taxation, both of
which are critical to the long term prosperity of our city. The Councillors
occupying these additional functional constituency Legislative Council seats
should act as a deterrent to any future tax-and-spend administrations and
profligate politicians attempting to tumn our vibrant city into a welfare state. 1
would expect the Salaries Taxpayers functional constituency to develop
eventually into an extra constitutional safeguard for fiscal prudence and

responsibility in the Hong Kong Special Administrative Region.

li. _a good constitutional complement 10 Hong Kong's capitalist system

Hong Kong is unique in that we probably practise one of the freest and purest
forms of capitalism in the history of mankind. The Hong Kong Government is
also unique in that it is constitutionally obliged to strive to achieve fiscal
balance (as stipulated under Anrticle 107 of the Basic Law). Both the
preservation of capitalism and fiscal prudence are absolutely vital for the
continuing prosperity of Hong Kong. History has demonstrated that
capitalism and ultimately the materialistic well-being of whole communities

thrive on low taxation and small govemnment.

Logically a salaries tax-based electoral arrangement will contribute both o
low taxation and to small government. The proposal in this document is
therefore highly compatible with and complementary to Hong Kong's
uniquely efficient form of capitalism and the Government's constitutional

obligation to manage public finance in a conservative manner.



. extra political influence for economically active residents

Under the “rolling’ ten-year qualifying period for each election detailed earlier
inthis submission, political influence through the Salaries Taxpayers
fanctional constituency will always rest with the economically most active
residents (who are the Jargest taxpayers) in the prime of their working lives.
As they grow old and retire and pay less tax, the number of voting units
carried by their votes will decline and their political influence wane as a new
generation of younger wealth producers take over. Such a system will inject a
healthy youthful dynamism into local politics in Hong Kong while
maintaining general stability. It will also help Hong Kong avoid serious fiscal
problems associated with uncontrolled expenditure stemming from the need to
take care of senior citizens (which is in itsclf a noble responsibility to be taken
seriously by any community); fiscal problems of this nature are expected to

Plague many developed countries in the West in the twenty-first century.

v lavine the groundwork for the future

The existing narrowly-defined functional constituency arrangement based on
professions and business sectors did serve a useful purpose in the past. The
acceptability of this arrangement in the community is however in decline and
is useful life may come to an end over the next one or two decades. As a
npid move loward a one-man-one-vote system of universal suffrage instantly
would be highly undesirable for reasons elaborated elsewhere in this
sibmission, I am of the view that a salaries tax-based electoral regime
represents a good replacement for the existing narrowly-defined functional

constituency arrangement.

Subsequent to the establishment of the proposed Salaries Taxpayers functional
conslituency in 2008, subject to increasing public acceptability for a tax-based
electoral system, consideration could be given to increasing gradually the
number of Legislative Council seats to be retumned by this new functional
constituency in the 2010's or 2020's, replacing some or all of the existing

mrrowly-defined functional constituencies in phases.

- 13 -



From a theoretical point of view, a Legislative Council composed as 10 50% of
is seats returned by geographical constituencies through direct elections, and
is Lo the entirety of the remaining 50% of its seats by the Salaries Taxation
lunctional constituency, appears very attractive. A legislature cvenly and
finely balanced between representatives of consumers of and contributors to
public sector funding may represent the epitome of sensible democratic
government in a capitalist society. The decision as to whether Hong Kong
should aim to reach that utopian state, and if so when it should do 50, may be

keft to the next generation of Hong Kong people and to the Central Authorities.

1. _the least divisive compromise

While not absolutely essential, an increase in the number of Legislative
Councillors in 2008 certainly seems desirable. It will be a good way for the
Government to demonstrate that tangible progress is actvally being made in
respect of constitutional development in Hong Kong. An increase in the
number of Legislative Council seats will also give more opportunities for local

talents in politics to acquire more experience and to develop professionally.

The Decision of the Standing Committee of the National People’s Congress
anticipated the possibility of such an increase in 2008. As the number of new
seats (o be retummed by functional constituencies must be equal to that of
geographical constituencies, there will have to be at least one new functional
constituency, or an increase in seals returned by existing functional
constituencies, for an increase in the total number of Legislative Councillors to
be achieved. Unfortunately the establishment of one or more new, nammowly-
defined, profession-based or business sector-based functional constituencies in
addition to the 28 exisling ones would simply aggravate the poor prevailing
public image of the functional constituency arrangement as an “elitist and
undemocratic game" from which ordinary people are deliberately excluded. It
would also altract controversy as a difficult and potentially divisive decision
will have to be made in favour of certain professions and business groups over

the others. The historical pragmatic usefulness of the existing narrowly-based

- 14 .




functional constituencies notwithstanding, the theoretical and moral
justifications of such an arrangement have never been strong. A start of a
gradual phase-out of this arrangement, rather than an extension and
enhancement through the introduction of even more nammow-defined functional
constituencies (which are similar in nature to the existing ones), is surely in

order in 2008,

I understand from press reports that some members of the local community
have started discussions on possible proposals involving opening up the
functional constituencies to include all Hong Kong voters. I am totally against
such an arrangement as it is tantamount to the early and premature
introduction of a rudimentary form of universal suffrage by the backdoor. Not
only would such a proposal be in direct contravention of the Decision of the
Standing Commiltee of the National People’s Congress and the important
principle of “gradual and orderly progress”, it would also significantly worsen
the existing inequity, outlined at the beginning of this letter, against the middle

class in respect of composition of the Legislative Council.

Implementation of the proposal set out in this submission represents a
compromise which, in my view, adheres in letter and in spirit to the Decision
of the Standing Committee of the National People’s Congress, which is of
paramount importance. It effects a broadening of the electoral base of the
functional constituency amrangement, for which there appears to be public
support if not demand. In addition, the small number of proposed new
Legislative Council seats is consistent with the principle of “gradual and
orderly progress”. I would venture to suggest that the proposal set out herein
represents a compromise solution which, while definitely not pleasing
everybody completely, does contain some encouraging efemems for most

people in Hong Kong across the political spectrum.

- 15 -




Possible Concerns

In spite of the compelling rationale discussed above, there could be a number of

concemnsrelating to the implementation of the proposal.

discrimination against lower-income socig-econoniic groups

First, the proposed Salaries Taxpayer functional constituency could be crilicized
for its apparent discrimination against people with low income and no income in

the society.

On the basis of my proposal for returning not more than five seats by this new
functional constituency in 2008, this charge cannot possibly be justified. People
from a disadvantaged socio-economic background and those without curent
income for various reasons (such as retirement or long term illness) will still have
overwhelming representation on the Legislative Council through the geographical
constituencies and a number of sympathetic functional constituencies, such as
Labour and Social Welfare. What this proposal does is merely, belatedly,
restoring a degree of balance and equity in favour of the long-suffering middle

class taxpayers,

In spite of the clear theoretical and practical superiority of a salaries tax-based
electoral regime, I am not advocating the complete replacement of the traditional
one-man-one-vote direct election system by a salaries tax-based Unit Voting
System, which is intended to replace only Hong Kong's existing functional
constituencies based narrowly on professions and business sectors. Complete
replicement of the one-man-one-vote system based on geographical
constituencies would deprive the most disadvantaged social groupings in the
community of proper representation within the political hierarchy, which would
clearly be unjust and immoral; it would also be destabilizing and, therefore,
foolish. That is not the proposition here. Instead, I am advocating a healthy and
dynamic political system where a traditional one-man-one-vote regime based on
geographical constituencies exists side-by-side, in parallel with and in

complement to, a salaries tax-based electoral system.

- 16 -



not seen in developed democracies in the West

Another possible criticism against the proposed Salaries Taxpayers functional

constituency is that it is a new system untried in the more developed democratic

countries in the West.

While the above statement is factually correct, we must recognise that
]cglslatures in many western countries were conceived many years — in some
cases centuries — ago, long before the age of massive but economical computer
power which, among other things, makes possible rapid counting of voting units,
Also, once established, political systems in stable societies tend to resist changes.
It would therefore be inappropriate to model all aspects of our public institutions
on their counterparts in the West. Instead, it would be much better for Hong
Kong to leam from various aspects of mankind’s experience with democratic
capitalism over the past few centures and, on the basis of lessons learnt, to
pursue its own path of constitutional development. It is important that Hong
Kong does so under the guidance of and with the consent of the Central
Authorities, in recognition of its constitutional position as an integral part of the

People’s Republic of China and also of practical political realities.

Although tax-based electoral regimes are not commonly seen in western
countries, it does not follow that they would not work in Hong Kong. Indeed, 1
am strongly of the view that a mixed system combining the traditional “one-man-
one-vote” electoral arrangement with a tax-based voting regime, as proposed
herein, is superior to many electoral systems currently practised in the West, .
which have seen their fair share of political problems over the past few decades,
including an almost institutionalized lack of fiscal discipline, uncontrollable
public spending and excessive and unsustainable levels of government debt.
Western countries hold no monopoly over future development of democratic
capitalism. There is no reason why the Chinese people in Hong Kong should shy
away from making use of the latest information technology to outperform the
West by making an improved version of democratic capitalism work better for

our own modem society in the twenty-first century.
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Conclution

The proposal for a new Salaries Taxpayers functional constituency for the Legislative
Councilis a sensible proposition with significant theoretical and practical advantages.
Its implementation will correct a prevailing injustice in terms of representation for the
middle class on our legislature, and may act as a sound platform for further
constitutional development in the coming decades. The proposal also strikes a careful
balance between broadening representation by significantly increasing the number of
electorson the one hand, and adhering to the letter and spirit of the Decision of the
Standing Committee of the National People's Congress on the other. While it will fail
to pleast everybody in every respect, the proposal does contain some encouraging
elements for most pcople in Hong Kong across the political spectrum and may

therefore represent an acceptable political compromise.

I submit that serious consideration should be given by the Government of the Hong
Kong Special Administrative Region to the implementation of the proposal set out in

this document.

Chester Kwok
June 2004
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