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14 Taruary 2004

BY HAND

The Hon Donald-Tsang, GBM, JP .

Chief Secretary for Administration
 Central Government Offices,

Lower Albert Road,

Hopg Kong.

Dear Secratary,

Thank you for your letter of 9 Jaguary 2004 inviting views on behalf of the
“Tagk Foree™ appointed by the Chief Executive. .

The significance of your impending visit to Reijing to consult the Central
People’s Government is a matter of great concera to the Hong Kong public including
the Article 45 Concern Group. We are unable to understand the nature ar the need of
yourfnission. Ft is not without cause seen a4 4 preitde to defays and obstacles 10 the

consuitation on constitutional development.

which the Hon Auadrey Eu, 8C

On behalf of the Article 45 Concern Group of
your earliest

and myself are' members, 1 would like to ask for 2 mesting with yeu at
convenience before your departure for Beljing. : '

A copy of the press statemens we made ysstarday and the pamphblet we
published in November 2003 on Arfiele 45 and Annex I of the Basic Law ars herewirh
enclosed for your information. ' B
Yours sincersiy,

(Signed)
. Margaret Ng
Endl. L
c.c. (1) Ms. Leung Oi Sie, Blsie, GBM, JP
Secretary for Justice

(2) Mr. Lam Sui Lung, Stephen, JF
Sacretary for Constimutional Affus
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1.

Press Statement of the Article 45 Concern Group

13 January 2004

1. With the vast majortty of the Hong Kong public, Article 45 Concern Group is
disappointed m Mr Tung Chee-iwa's failure fo anncumce 2 fimetable on
constitutional development in his policy address. The wishes of the public has
already been made clear beyoud doubt in the march of ever 500,000 people on. 1
July and in. the district efections in November last year, and reaffirmed on New
Year's Day 2004 when 100,000 took part in the march for democracy. The
evidence is overwhelming that the community wants (o see the CE and all LegCo
members elected by universal suffrage in 2007 and 2008 raspéctivaly.

the anmouncement that, Mr Tung is sending a

2. The Concern Group is disturbed by
PG and to consult CPG oo the

"Task Force" to Beijing to hear the concerns of C
principles and procedure on constitutional development upder the Bagic Law,

before any anangements for the consultstion exercise can be made. Jtis di_fﬁmﬂf-
‘1o envisage what the nature of these concerns may be whick would require the

process Mr Tung proposes to follow. The principles stipulated in the Basic Law on

constitutional development are well-kmown and perfectly plain for all to see.

3. In these circumstances, there is justification for the cancem in Hong Kong that the
obstacles for the long-awaited

proposed process might be a prelude to delays and

canstitutional reform. In particular, the deep concern is that the process might be
used to put in additional restrictions which are not in the Basic Law, or to deny the
people’s wish for umiversal suffrage in 2007 and 2008.

Co by universal suffrage in 2007
the Basic. Law. The Basic Law has

should not be derogated from.

4. The election of the CE and Leg
respectively are eotirely censistent with
provided a framewark for development and

$. Universal suffrage is expressly permitted by Articles 45 and 63. The only
conditions stipulated are that the method of selecting the CE and the method of
formation of LegCo must be "specified in the light of the actual situation” in Hoog
Kong, and "in accordance with the prineiple of - gradual and orderly
progress”. We believe that the actual siteation in Hong Kong justifies universal
suffrage; but in any event, whether the election of the CE by universal suffrage in
2007 is justified in the actual situation in Hong Kong ‘s a matter for determination
through consultation.. We believe that the sample medels provided in our .



pamphlet Opinion Ne.l confom with the principle of gradual and orderly
Election Committes imio the Nomimaticn
eaving the attainment of a fully
ent. In any eveat, it should be
the stages of future
5 is fully

progress, in that converting the present
Committes improve on the present system while !
democratic election of the CE to fufure developm
left to be determined in the light of consultation what

development should be until the wtimate goal provided m Article 4

gttajned.

PG has a role to play in the copstitttional development here
the Basic Law has never suggested anywhers that such
constitutional development could only be contemplated with the CPG's prior
consent. ‘This is to be gleaned from the way i which political change is
envisaged in Amnex I and Annex I and in particular, the marked difference in the
role played by the NPCSC in relation to the selection of CE and the election of
LegCo. Itis our respectfl view that this is the very essence of the grand concept
of “One Comtry, Two Systems” and 2 “High Degree of Autonemy” promised tg"

. We ara sure that the C
in Hong Kong. However,

"Hong Kong.
_ 'We believe that it [s of the utmost importance that the principles provided in the
Basic Law, including the above, are rigorously maintained.

undertake that and the views of Hong Kong
with CPG. HKSARG should also
ressed by CPG during the
"Task

. -We urge the HKSAR Govemnment. o
residents are fully represented in any discussion
undertake to consult Hong Kong residents on views exp
process, We will seek an early opportunity to meet with members of the
Force" for this purpose. :

. We pledge to dc .our best to facilitate the a&preséion;and coIlation__o’f :{iews frcm
members of the public in Hong Kong, including by means of a new website to be

set up shortly by Article 45 Concemn Group

Tt
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ARTIGLE 45
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Opinlon No. 1

This opinion addresses only the legal quegtions
whether it is possible under the Basic Law to have
a Chief Executive (“thc. CE") elected by universal
suffrage in 2007 and if so, what legal steps are
necessary to achieve that goal. This opinion does
not address the political question as to how that

goal is to be achieved or what is the best modei to
be adopted.

Does the Basic L.aw need to be amended
for the GE to be elected in 20077

No. Atticle 45 of the Basic law specifies 3 points: - .

(8) The CE of the Hong Kong SAR shall
be “selected by election or through
consultations™ and appointed by the
Cenltral People’s Government

(b) The inethod of selection shall be
specified in ight of the actual situation
and'in accordance with the principle of .
gradual and orderly progress The
ultimate aim is the selection of the CH
by universal suffrage upon nomination
by a broadly representative nominating
committee in accordance with
democratic procedures.

(c) The specific method for selecting the
CE is as set out in Anpex 1.

.The word “selection” includes “by election”.

Does Artlcle 45 put any restrictions on the
possible forms of slection by universal
stffrage of the CE?

 Yes. The election of the CE by universal suffrage

has to be “upon nomination by a broadly
representative nomination committes”.

" Would this rastriction make the se-called

“unlversal suffrage” election of the CE In
fact not truly democratic?

Yes if the nomination is very restrictive, e.g. if the
process amounts to screening out candidates of
certain political convictions. No if the nomination
committee’s role i limited and eligible persons _
with reasonable popular support are not blocked. A
relevant consideration is Article 25 of the
International Covenant on Civil and Political.
Rights, which provides that the election must
guarantee the free expression of the will of the
electorate. ‘
When can unlversal suffrage be

infroduced as far as the Basic Law |Is
concerned?

The only qualifications are that the method for select
the CE is to be specified in the light of the actual
situation of the HKSAR, and in accordance with
the principle of gradual and orderly progress. Neither
qualification prohibits universal suffrage being
introduced to enable the CH to be elected in 2007.

Does Annex 1 say when unlversal sdffrage

can be Introduced?

Paragraph 7 of Annex 1 says that the existing
method of selection of the CE (i.e. election 1)y the
Election Committee of 800) can be changed for

-the terms subsequent to the year 2007..." if there

is need to do so. The words “subsequent to” refen -,

not to thecalendar year 2007 but the term of office

of the CE immediately after the 2nd term expiring
on 30 June 2007.

Our interpretation is consistent with what Mr Ji
Pengfei, the then Chairman of the Drafting
Committee for the Basic Law said in his address to
the 7th National People’s Congress on Marcl 28,
1990: “ In the ten years between 1997 and 2007,
the Chief Executive will be elected by a broadly
representative election committee. If there is a
need to amend this method of election after that
period, such amendment must be made. .. ... ” The

ten year period began with 1 July 1997 and will
end on 30 June 2007,

Does Annex 1 have to ba amendad for tha
election of the CE by universal suffrage to
take place in 20077

No. As the method for selecting the Chief
Execulive is set out in the Chief Executive
Election Ordinance, amendments to the method
can be achieved by amending the provisions of
this Ordinance. So long as the amendments are,
supported by two-thirds of all members of the
Legislative Council, the Chief Executive gives his
assent to the Ordinance as amended and the
Ordinance as amended is reported to the Standing
Committee of the NPC for approval, the



-ra

requirements of paragraph 7 of Annex 1 will be
satisfied.

How long is this process likely to take?

1t depends. Drafting the amendment is
straightforward if there is consensus on the method
to achieve universal suffrage in 2007, e.g. by
adopting a model based on minimum change to the
existing system such as by converting the Election
Committes to a nomination committee whose only
function is to nominate any candidate with

pndorsement of 5% of its members, or by giving

power to LegCo to nominate any candidate with

“endorsement of say, 5 members. How long it will

take us to achieve this consensus is all up to us.

November 2003

Authorship of the pamphlet:

Professot Johannes Chan, Hon. SC

...........................................

Ronny Tong, SC
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