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Dear CMAB,

Attached is my submission in response to the consultation on stalking.
Kindly acknowledge receipt.

Thanks!
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...... To "stalking_consultation@cmab.gov.hk”
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To whom it may concern,

Attached herewith please find my comments and suggestions on the proposed
Anti-Stalking Legislation.

Yours faithfully

K Kwolt Ant-Stalking Law.doc
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Anti-Stalking 1.egislation

This Anti-stalking legislation (‘the proposed law’) has a serious potential impact
on the rights and freedoms on individuals as guaranteed by the Bill of Rights
Ordinance and the Basic Law, notably the freedom of assembly, freedom of speech,
freedom of expression and freedom of press

If the wording of this proposed law is not drafted precisely, in particular the
defences available to this offence, the legislation could be used as a tool to restrict and
violate the freedoms aforementioned.

The government has reiterated its determination to uphold the human rights and
freedoms enjoyed by the public under the Bill of Rights Ordinance and the Basic Law
on numerous occasions, yet it is very difficult to understand why the government is so
reluctant to perfect this proposed law in order to protect such rights and freedoms (eg.
by incorporating a specific defence for the press/reporters/journalists). This not only
cast doubts on the government’s eagerness to uphold such freedom but also whether
there are any other ulterior motives behind such reluctancy and ambiguous drafting of
the proposed law.

Examples of the use of this proposed law being abused for the purpose(s) of
restricting and violating the aforesaid rights are as follows:-

s
o

a) Freedom of Assembly, Freedom of Speech, Freedom of Expression

The freedom of assembly, being one of the fundamental human rights, is guaranteed
under the Bill of Rights Ordinance and the Basic Law whereby the public have to
freedom to assembly in any public area to express their views/opinions in an orderly

and peaceful way.

However, members of the public taking part in an assembly in a public area may

cause difficulties for or even blockage to others who will need to go pass these people
taking part in an assembly in order to reach their destination, eg. to their place of work,
to school, to a particular shop etc.

Under the proposed law, then, a person who is “obstructed’ by people taking part in an
assembly who is on his way to his destination may argue that such peaceful assembly
which “fook place over a certain period of time’ causes him to ‘feel, harassed,
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alarmed or distressed’ . This person could even, potentially, to go as far as saying
although the peaceful assembly was lawful (although annoying in his sense), such
‘behaviour can esculate 1o the level of dangerous, violent and potentially fatal acts’.

He may therefore call for the relevant authorities, namely the police to come to have

the peaceful assembly dismissed and even arresting the participants of the assembly
under the proposed law.

A clear example is the rather recent peaceful assembly at the street level entrance area
of the HSBC head quarters in Ceniral. Under the proposed law a HSBC employee
may well argue that such assembly (which have took place for a rather long period of
time) causes him to ‘feel, harassed, alarmed or distressed’, and that the assembly
‘can esculate to the level of dangerous, violent and potentially fatal acts’.

In such case, this proposed law would be a serious restriction and violation of the
guaranteed right of the freedom of demonstration bearing in mind that the assembly
took place in a public area (not inside the HSBC building) and the assembly has been
peaceful throughout. More importantly, such assembly was carried out under the
participants’ freedom of assembly as guaranteed by the Basic Law. '

If the wording of this proposed law is not drafted clearly and precisely, this proposed
law could easily be abused in countless scenarios which are similar to the HSBC

-

scenario.

b) Freedom of Press

This freedom encompasses a wide range of areas, one of which is the freedom to
gather information by reporters/journalists for their media organisation.

This proposed law poses a serious potential violation and infringement to the freedom
of press by restricting reporters/journalists to exercise their duties seeking to gather
information from particular person/persons or institution by lawful and peaceful

means.

One clear example is the recent unauthorised structure scandal of Mr. Henry Tang
over his home at York Road.
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At one point there were many trucks from different media groups with long raising
arms for their reporters to take pictures of his house from a high angle. These trucks
all stationed outside his house or close to his house.

Under the proposed law, Mr. Tang may argue that these trucks which were sent to his
home by different media groups for the purpose of ‘watching or besetting his home
over a period of time , causing him to feel harassed, alarmed or distressed’. Under
such law, he may then call for the police to have these trucks driven away or even to
have those reporters outside his home (regardiess of whether they are operating those
trucks) arrested for so-called ‘stalking.

This would be a serious infringement and violation to the freedom of press as the
reporters who gathered outside his home were peacefully exercising their basic law
right in carrying out their lawful duty.

It is absurd that those reporters gathered outside his home in peacefully exercising
their right(s) in doing their jobs could be seen as so-called ‘stalking’ Mr. Tang,
whether in a legal sense or in the common sepse; yet if this proposed law is not
drafied carefully and concisely, his law would provide a perfect gateway to the
infringement of the freedom of press whereby people who simply don’t want reporters
gathering outside his home aiming to gather information on his misdeeds funtawful
activities can abuse such law to by calling them ‘stalkers’.

Conclusion

The fundamental human rights of freedom of assembly, freedom of press, freedom of
demonstration and freedom of speech etc. which are guaranteed umder the Basic Law,
the Bill of Rights Ordinance and the ICCPR are the cornerstones of Hong Kong.

This proposed law must be drawn carefully, unambiguously and concisely in order to
regulate the offence of ‘stalking’ but at the same time does not violate or undermine
the aforesaid freedoms in any way.

The proposed defence of (c) the pursuit of the course of conduct was reasonable in
theparﬁcularcircumstanm.’isnota_sm_chorx' and adequate defence in the
protection of fundamental humaa rights of an individual. In this defence the key issue
is the ‘reasonableness’ of the acts in a particular situation. Bearing in mind that each
person’s perception to what constitute annovance/harassment/distress may be
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different (ie. One person inaz think a course of action is harassing or distressing
but another person may not given the same situation), thus, this defence is indeed

a very vague concept which offer only minimal protection to the fundamental
human rights. How do you assess what is/is not ‘reasonable’ in a given

circumstances? Reasonable to whom? What is the standard of assessing what is/is not
reasonable? Should a person’s age, sex, background, mental condition and firmness of
mind of which the acts are directed be taken in to account?

Thus, two specific and separate defences should be incorporated:-

i) A specific and separate defence along the line which expressly excludes

constitutionally protected activities, ie activities arising out of the

freedoms guaranteed by the Basic Law (eg. peaceful assembly under the
freedom of assembly and peaceful/lawful gathering of news/information
under freedom of press) which were carried out peacefully/lawfully from

the scope of conduct over a period of time which may intending to cause
the person to feel harassed, alarmed or distressed.

A specific and separate defence should be incorporated for news-gathering
activities along the line that all news-gathering activities which are
conducted in a peaceful and lawful manner (not carried out in a way which
breaches other criminal/civil laws eg. 'I‘/respass, criminal damage,
infringement on privacy etc.) by a person acting as an agent of any news
agency or media institution in exercising his lawful duties is a complete
defence to the offence of ‘stalking’

In assessing whether the acts truly or reasonably caused the subject person
felt harassed, alarmed or distressed, the notion of a ‘credible threat’
should be used. This notion should be hinge on whether it is highly
probable or very likely that such acts would cause him serious bodily

harm or serious ¢ fo his ies, and not m: ANBOYaN

irritation or distress or damage to his reputation or status.

Acts which were done over a period of time in a lawful/peaceful manner
springing from the guaranteed rights (eg. freedom of press), despite their
purposes are to expose one’s wrongdoing, whether morally or legally,
should not be treated as ‘stalking’ and that this proposed law should never
be implemented or used as a tool to protect a person’s/an awthority’s
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wrongdoing from being exposed to the public .

If the government is truly determined to uphold the basic human rights and freedoms
currently enjoyed by the Hong Kong public, there is no reason why the proposed law
is not drawn clearly and precisely and to cover all areas which may beuse as a
platform to infringe and restrict the guaranteed rights. Thus, there is no reason why
the aforesaid defences should not be incorporated.
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To <stalking_consultation@cmab.gov.hk>

CC
bece
29/03/2012 23:25 gyuhbject Objection of legislation against stalking
Cumgent [ Retumnreceipt [ Sign O encrypt

Dear All,

Legislation against stalking is a great strike to banking industry. If the meaning of statking is too
broad just as any unwelcome visits or unwanted communications to the victims. Many debtors
will use this as a weapon or tool to escape from proper recovery actions of banks for overdue
loan or credit card accounts. Even several phone calls made from bank staff to a debtor will
institute an offence of stalking if based on this proposed meaning of stalking.

Being a bank staff - Collection Department, I object the legislation of stalking under this
proposed meaning.

Your kind attention in this matter is much appreciated.

Thanks & Regards

name}

(The sender requested anonymity)
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30/03/2012 00:04 gyubject Re : Consultation Paper on Stalking
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Dear Sir,

I ain writing in reply to your recent consultation on the legislation of stalking. Although these
kind of legislation can sometimes be found in certain developed countries like the Great
Britian, I don't believe it is the right time for this to be applied to Hong Kong, since this gives
establishments (which are currently not being elected via universal suffrage) more power to
penalize the press on certain acts on sourcing news.

A lot of terms used in the consultation paper is highly controversial and can easily be
mis-interpreted by courts / authorities, and the proposed legislation seems to be covering
cases too broadly (e.g. verbal abuse, etc which are highly subjective).

Making it a criminal offense will definitely suppress press freedom, and potentially be abused
by the authorities. The legislation should be delayed until the power of the establishment can
be properly controlled via universal suffrage.

Thanks & Best Regards,

Kelvin Chan
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HARMONY HOUSE LTD.

ESEAE-FREATO
€lub Harmony Link

HARMONY HOUSE Domestic Violence Prevention Centre

. Harmony House Limited
Submission to Constitutional and Mainland Affairs Bureau
on

Consultation Paper on Stalking

Harmony House Limited is a non-governmental organization providing a one-stop comprehensive service

to families affected by domestic violence.

1.

Based on our working experience, we find that a great majority of the women victims of domestic
violence, their children, friends and relatives have been stalked by their abusers, the effects of which

are detrimental.

~ There are inadequacies in the existing law to safeguard the privacy and safety of victims of stalking.

We believe that legislation against stalking can better protect the victims and have a deterring effect

on the said behavior.

We support the introduction of anti-stalking legislation with the following recommendations:

@ that a person convicted of offence of harassment be sentenced to mandatory counseling by the
court.

® that the government to provide resources for support therapy to stalking victims to help them
understand their trauma, overcome anxiety and depression caused by the ordeal and to help them
regain control of their lives.

® that there be public education on stalking and the new legislation.

® that special training be provided to the police, social workers and other multi-disciplinary
professionals to cultivate an understanding of the new developments of the law and the social

phenomenon of stalking.




S0365
@ that specialized teams in the police and judiciary be set up to deal with stalking.
©® that the victims of stalkers be notified when the convicted stalkers are released from
incarceration.
5. We take note of the concerns that the new law may be used to restrict fieedom of expression and
freedom of the press. We recommend that the legitimate journalist activities and demonstrations to be
exempted from the legislation so that freedom of expression and the press freedom can be

safeguarded and respected.

Harmony House Limited:
Address:  (deleted)

Tel.: _(_d_eleted) Fax: __(t_!{g’ft_e‘n - emailaddress:” 4, etedj
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Your Ref:
Team 4 By Hand
Constitutional and Mainland Affairs Bureau
Central Government Offices
12/F East Wing
2 Tim Mei Avenue, Tamar
Hong Kong
Dear Sir,

Response to the Consultation Paper on Stalking (Dec 2011)

We are instructed to submit the below response to the Consultation Paper on
Stalking (Dec 2011) issued by the Constitutional and Mainland Affairs Bureau,
- HKSAR.

We are also instructed by our client' to request its identity (and not the contents
herein) be treated in confidence on all records.

Stalking is a Controversial Issue

1.  On the outset, it is worth noted that it does not appear to be the case that the
2000 Report on Stalking is "comparatively less controversial than the other
reports [on other aspects of pnvacy published by the LRC]" as seemed to be
considered by the Admini stration”.

(deleted o
2 Para 1.7, Consuliation
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2. ltisrevealed in the 2000 Report on Stalking published by the LRC that the
Hong Kong. section of the International Commission of Jurists
(JUSTICEY’, chaired by Gladys Li SC (in 1998 when the consultation was
conducted), expressed objection to the introduction of anti-stalking
legislation:

"It holds the view that the main proposals are not justified and
should not be adopted. It believes that if existing law is enforced
with vigour, most stalking activities can be put in check. It
argues that the police ought to be aware of the magnitude of the
issue and be sensitive to such complaints, and that the police
should know the law better and enforce the law with more
concern and vigour. It points out that in any event, an obsessed
and determined stalker will never be in a position to understand
the demands of civil and criminal justice, such as bail conditions,
restraint orders, or injunctions, whether because of his
psychiatric condition or otherwise. JUSTICE therefore
concludes that the need for anti-stalking legislation, particularly
the need to create a new criminal offence, has not been
demonstrated.™

This is a very insightful statement and still holds its value today.

3.  Also strongly unhappy with the proposal is the Hong Kong Journalists
Association. It has "strong reservations about the proposals. It urges the
Law Reform Commission to consider how ordinary reporting could be
safeguarded from legal sanctions.™ Press freedom is always and if not
more important today than in 2000.

4. Both the Hong Kong Association of Banks and the  Judiciary
Administrator’s Office also expressed comments on the proposed
anti-stalking legislation and its implication®. The bankers comment "that

* The Chairman and Vice-Chairman of JTUSTICE in 1998 were Gladys Li SC and Margaret Ng respectively.
* Para 2.13, 2000 Report on Stalking
% Para 2.13, 2000 Report on Stalking
® Para 2.11, 2000 Report on Stalking
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the threshold for the initiation of criminal and civil proceedings under the
proposal is too low." The Judiciary Administrator’s Office comments "that
implementing the proposals would increase the workload of the courts".
Both comments have not been dealt with or sufficiently dealt with in the
Consultation Paper.

In the premises, the Administration should not and has no base to consider it
appropriate to deal with the Report on Stalking published by the LRC before
tarning to the more controversial issues’.

Anti-stalking [ egislation Ineffective

6.

10.

Stalking behaviour is more or less related to undesirable or unwelcome
social conduct coming out from unpleasant or strange relationship between
2 human beings.

It is pointed out in the 2000 Report on Stalking® that "since various
psychobiologic, environmental, intrapsychic, and psychiatric factors
contribute to the development of a violent individual, mental health
professionals have not been able to predict, with a high degree of certainty,
which stalkers will commit violence and which will not".

The common stalking conduct is a behaviour which the medical profession
may have a better way to deal with. Simply because that, depending on each
individual, the impact on one's life when faced with such behaviour may be
very acute should not be a reason or sufficient reason in employing criminal
sanction to "punish” a patient of unexplainable "abnormal” behaviour.

As pointed out by the JUSTICE, the present proposed anti-stalking
legislation does not and cannot provide a way out of such unpleasant or
strange relationship between 2 human beings or whatever other relationship
under distress.

The fandamental flaw of the proposed legislative regime lies on its over

7 Para 1.7, Consultation Paper
% Para 1.18, 2000 Report on Stalking
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ambitious coverage of every course of conduct which may cause a person to
feel alarm or distress, despite the fact that such course of conduct may be
widely accepted and in fact beneficial to the society as a whole.’

11. The said problem was in fact foreseen by the Law Reform Commission,
who attempted to remedy the harshness of the law by introducing the
reasonableness defence. However, as criticized by JUSTICE, the defence
was too vague:

"It illustrates the broad scope of the proposed offence but fails to
narrow it for the purpose of informing the public of what is
lawful activity or course of conduct.... By failing to draw the line
and leaving it to individual magistrates, the Sub-Committee
unwittingly promotes uncertainty in the law, makes the law more
like a lottery, and creates a new ocaﬁoational hazard for many
people with legitimate occupations.” :

12. The problem lies in two misconceptions: (i) every behavioral conduct
causing alarm or distress is, prima facia, undesirable; and (ii) legislation is
the only solution to prevent such undesirable behavioral conduct. Perhaps
the following passage from Lord Hoffmann when his Lordship delivered
one of the House of Lords' judgment in a case'' about potential tort of
intentional harassment is worth noting:

"In institutions and workplaces all over the country, people
constantly do and say things with the intention of causing
distress and humiliation to others. This shows lack of
consideration and appalling manners but I am not sure that the
right way to deal with it is always by litigation.”

13. Even if (which we do not agree) the reasonableness defence may provide
some safeguard against conviction for legitimate conducts, the accused is

¥ “Likewise, political canvassers, those who serve subpoenas or statements of claim, religious activists, debr
collectors, security guards, insurance company investigators who are retained to detect malingering, and private
investigators who are hired to gather evidence in civil disputes, may cause harassment which is legitimate if
undertaken reasonably.” [See Para 7.3, 2000 Report on Stalking]

12 para 7.6, 2000 Report on Stalking

" Wainright & Anor v Home Office [2004] 2 AC 406

_4-
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unjustly burdened with the trouble to bring up the defence at the trial and in
doing so, forfeiting his/her fundamental the right of silence. The proposed
legislation may indeed open the floodgate of criminal prosecutions of the
innocent.

Stepping Over the Line into Press Freedom and Legitimate Commercial Activities

14. In legislating a social behaviour of rather unknown cause as now proposed
(even it could be effective which is doubtful), it unintentionally trespasses
into core values of Hong Kong and other commercial activities which have
nothing to do with such personal behaviour, such as press reporting or
activities'?, debt collection (by the creditors themselves or through debt
collection agent commonly used by banks and authorized institutions) and
even some sales activities, all of which frequent contacts with the same
person are inevitable.

Freedom of Press

15. One of the core values in Hong Kong is that we have a free press. Freedom
of press in Hong Kong must be zealously guarded. It should not be easily
compromised by the proposed anti-stalking legislation which per se is
ineffective in dealing with stalking behaviour as pointed out by JUSTICE.

16. There are already loud and clear voice from the journalist profession
objecting the anti-stalking legislation. This Submission Paper will not deal
with this aspect of the issue in great length. Suffice to say freedom of press
and incidental news-gathering activities should not be compromised in all
circumstances, even unintentionally.

Zegiﬁﬁdte Debt Collection Activities

17. Our economy is built on the premise that those who provide credit, goods

12 Or "news-gathering activities™ as described in the Consultation Paper

-5-
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and services can and can be expected to get paid in return. All monies due
must be justly paid. Hong Kong does not work on policy dictated from the
top. All commercial activities including lending activities by banks small or
big must be enforceable and honoured in both directions.

18. The 2000 Report on Stalking quotes quite a lot of reference materials from
US. Recently, to measure the annual impacts of third-party debt collection
on the national and state economies of US, ACA International
commissioned global advisory firm Ernst & Young to conduct a survey in
the fall of 2011*. The Survey finds out that in the year 2010 in US, third
party debt collection agent helped to recover USD54.9 B from defaulted
debtors.

19. Same as US, Hong Kong also heavily relies on debt collection agent in
recouping otherwise unpaid debts. Indeed, banks in Hong Kong are prime
beneficiaries of the debt collection services'®.

20. Debt collection is a legitimate and honourable business activity. It forms an
integral part of the entire financial system.

21. However, such legitimate commercial activities of debt collection may be
unintentionally and unjustly caught by the proposed legislation.

Debt Collection By And For Banks Just And Fair

22.  In general, there are 2 kinds of debt collection:

(a) debt collection by the creditors themselves, which include banks and
various authorized institutions chasing after defaulting customers

13 ACA Infernatiopal, the Association of Credit and Collection Professionals, is the comprehensive,
knowledge-based resource Tor success in the credit and collection industry. Founded in 1939, ACA brings together
more than 5,000 members worldwide, including third-party collection agencies, asset buyers, attorneys, creditors
and vendor affiliates. The association establishes ethical standards; produces a wide variety of products, services
andpublical:ions;andarﬁaﬂa&sﬁevalueofﬁeaedﬂandmkcﬁonhdusﬁybbusﬁwmpoﬁcymah&smd
CONSUINETS.

" http://www.acainternational org/economicimpact aspx

15 Net recovery is USD44.6 B (which is after taken into Commissions / Fees of USD$10.3 B eamned).

16 See Table 1 below.

-6-
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who refuse to repay borrowed monies, companies chasing after
customers who run away with unpaid goods or services provided, and
the taxman chasing after taxpayers who evade paying tax, etc. and the
list goes on;

() debt collection agents employed by various creditors when the
creditors themselves are tired of the repeated chasing exercise of debt
collection.

One would immediately see that in order to have long overdue debts given a
fair chance of being collected in full or only in part (as it often is), debt
collection exercise involves frequent and repeated communications with
debtors. It is also a hard fact that all debtors are in one way or the other not
too happy and would feel somewhat annoyed when creditors (be it the
banker or the taxman) knock on the door. To run a government or a business
efficiently, the "unpleasant" job must be done by the creditors or their
out-sourced agent, otherwise, the whole economy will not work.

Below is a table showing the number of cases assigned by authorized
institutions'’ (including banks) to collection agents in each quarter versus
complaints against collection agents since Q2/2002 when HKMA first
started to collect/publish such data:

Table 1
Q272002 Q3/2002 Q472002
A DCA complaimis received 374 283 260
B Accounits assigned 196,485 193,779 193,546
C incidence of complaints per 1,000
accounts (C = A/B x 1,000) 19 1.46 1.34
Q1/2003 Q272003 Q3/2003 Q412003
A DCA complaints received 231 181 166 139
B Accoumits assigned 178,917 184,772 197 281 190,527
c Incidence of complaints per 1,000 _
accounts (C = A/B x 1,000} 129 0.98 0.84 0.73
Q1/2004 Q212004 Q372004 Q42004
A DCA complaints received 101 88 o0 56
B Accounts assigned ' 164,308 178,956 193,911 178,137

17 naithorized institutions” means an institution zuthorized under the Banking Ordinance to carry on the business of
taking deposits and are supervised by the HKMA.
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Cc Incidence of complaints per 1,000
accounts (C = A/B x 1,000) 0.61 0.49 0.46 0.37
Q172005 Q2/2005 Q3/2005 Q42005
A DCA complaints received 50 46 45 30
B Accounts assigned, 158,045 166,581 146,174 124,594
C Incidence of complaints per 1,000
accounts (C = AB x 1,000) 0.32 028 0.21 024
Q1/2006 Q22006 Q372006 Q472006
A DCA complaints received 41 35 25 28
B Accounts assigned 157.691 130,968 112,748 72,062
Incidence i
¢ | Incidencc (‘g fmﬁg&’ 1000 g6 0.27 0.22 0.39
Q12007 Q2/2007 Q312007 Q472007
A DCA complamts received 31 26 25 21
B__| Accounis assigned 76,537 78471 80,557 73220
C incidence of complaints per 1,000
accounts (C = A/B x 1,000) 0.41 033 0.31 029
Q1/2008 Q2/2008 Q3/2008 Q42008
A DCA complaints received 30 20 25 15
B | Accounts assigned 73,724 86,244 88,144 91,457
¢ g‘c'de“nge(%f ?N’"g'?('fl“sogg; 10001 g4 023 0.28 0.16
Q1/2009 Q212009 Q372009 Q42003
A DCA complaints received 31 22 16 27
B__| Accounts assigned 94,811 100,698 95,602 96,866
C Incidence of complainis per 1,600
accounts (C = A/B x 1,000) 0.33 022 017 0.28
Q1/2010 Q272010 Q312010 Q472010
A DCA complaints received 11 15 18 10
B Agccounts assigned 95,669 100,875 88,524 106,015
-C Incidence of complainis per 1,000 .
accounts (C = A/B x 1,000) 0.11 013 0.2 0.09
Q1/2011 Q2/2011 Q3/2011 Q42011
A DCA complaints received 8 9 10 13
B Accounts assigned 114,896 138,838 150,131 144,930
c Incidence of corplainis per 1,600
accounts {C = A/B x 1,000) 0.07 0.06 0.07 0.09

25.

From the above HKMA statistics, it can be seen that the incidence of

complaints per 1,000 cases assigned to debt collection agents drops from 1.9
in 2002 (which is the highest in the entire period so far as statistics are
available) to below 0.10 throughout 2011. These figures best illustrate that

the quality of debt collection services has improved tremendously over the

-8-
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26.

27.

28.

years without the intervention of the long arm of the law.

The graph below shows the phenomenal decline in number of complaints
over the years from 2002 to 2011.

Table 2

Table: Incidence of DCA complaints per 1,000 accounis

15

PP N

Year

The decline in the number of complaints demonstrates that stalking, so far as

debt collection is concerned, is not a problem or a serious problem in Hong
Kong as impliedly suggested by the LRC'®.

The reason of the decline in the number of complaints is mainly due to the
combined effort of the industry, the authorized institutions using the
services, their governing body, the Hong Kong Association of Banks and
HKMA. It shows that third party debt collection activities do not cause any
concern seriously enough to justify being subject to any penal code and that

® para 2.3 & 3.8 (d), 2000 Report on Stalking
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the industry players are all sensible participants and are able to manage their
own business well and fair.

Since this Submission Paper does not deal with any proposed debt collection
legislation which is the subject matter of a separate report published by the
LRC in 2002", we do not intend to set out all the issues related to the debt
collection industry herein.

Suffice to say, the present proposed anti-stalking legislation intrudes into
the area of debt collection undertaken by banks and other authorized
institutions and the legitimate business of the debt collection carried out by
third party collection agents.

The issue whether excessive debt collection should be criminalized or the
business of debt collection should be regulated should be dealt with by
reference to the LRC report on the regulation of debt collection practices.
An ad hoc attempt to deal with debt collection activities indirectly through
the new and unfamiliar concept of stalking is premature and highly
undesirable.

Exempted Activities

32.

For reasons stated above, if the Administration still decides to legislate
stalking, we strongly submit that both press reporting activities (including
"news-gathering activities" as defined in the Consultation Paper) and debt
collection activities (both by the creditors themselves and by their
outsourced agents) should be taken out as an exemption and be excluded
from the operation of the proposed legislation.

The Proposed Legislation is a Double Sword

33.

With or without exempting news gathering activities and debt collection
activities, the proposed legislation, if enacted, will be a time bomb for those

1° The Reguiation of Debt Collection Practices (July 2002)

-10-
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engaging in the above 2 commercial activities.

The Unsafe "Distress Test": Victim's own feeling of harassment

34.

35.

36.

37.

38.

39.

One of the main elements of the offence is not whether the accused offender
has the criminal intention to harass the victim but whether he or she has
pursued a conduct or course of conduct which he or she ought to know the
conduct amounts to harassment serious enough to cause a person alarm or
distress.

We are concerned that the proposed offence incorporates various elements
that are highly subjective in nature. There is no clear definition for "course
of conduct”. Further, the words "alarm", and "distress" connote a range of
emotion. Although we believe that conduct leading to "alarm" can be
objectively assessed, conduct that evokes "distress" is less capable of such
assessment. The fundamental difference is that the emotional response of
"distress" would depend upon the recipient’s sensitivities.

Based on the wording of the proposed offence, any conduct by a reporter or
a debt collector (both the creditor and his/her agent) that causes the target or
the debtor or others to be subject to any "distress" would be criminal
behaviour. Any "distress" would cover the spectrum from slight "distress" to
acute "distress". We believe that the lack of differentiation between the
gradients of such emotion for the purpose of the proposed offence is highly
unsatisfactory.

Further, although one can readily see that one can equate conduct leading to
"alarm" with criminal conduct, it is far more onerous to attach criminality to
conduct that elicit "distress".

The risk of fabricated complaints of improper conduct is very high. To
lower the threshold for criminal sanctions would only unnecessarily
increase vulnerability of the accused offender to groundless complainis.

For example, a target celebrity could easily lodge a complaint to the police
that the conduct of a reporter has caused him or her "distress". The police are

-11 -
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40.

41.

42,

perfectly entitled to accept that the target cel ebrlty may have been subjected
to "distress".

Another example, it is just common knowledge that when it comes to debt
collectors (be it the banker or the taxman) they are in a tough spot. They get
blamed for all evil-doing when in fact they are just doing a job the others do
not usually want to do. These poor debt collectors are not just the taxman,
they include the bank staff who have to stay beyond office hours to call the
customers to remind them to be a good citizen and to repay the bank loan.
None of the bank staff who is called upon to fulfill his/her duty nor the
taxman has any intention whatsoever to harass the bank’s customers or the
taxpayers as the case may be. However, the person on the receiving end or
any person in a Shaukeiwan tram who has a similar previous experience
may think and most probably think otherwise. This is notwithstanding how
polite is the bank staff (or the taxman as his/her obedient government
servant).

Save for most obvious cases, it is unlikely that the police would substitute
their own assessment of such conduct in place of the complainant's assertion.
Further, the police may well conclude that the complaint would justify a
charge for the proposed offence because a prima facie case has been made
out based solely on the complainant's evidence (even if the reporter or the
debt collector or the bank staff taking up the role of debt of collection asserts
that he or she had no intent to cause "distress"). In other words, such a
complaint would be easy to make but almost impossible to refute.

The risk of prosecution would hang over the head of each reporter and debt
collector like a sword of Damocles and would effectively deter qualified
persons from joining either industry.

Proposed Defence of Reasonableness

43,

44,

The proposed defence of reasonableness is an open end defence which only
benefits those big gun counsel. It is costly and uncertain.

What is reasonable is both case sensitive and facts sensitive. To say the least,

-12 -
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it takes years to build up a meaningful data base to know more about what is
considered reasonable in the eyes of the court under our common law
system. The social costs are too great to pay.

Specific Comment On Each Requested Issues

Based on the above analysis and comments, our client's response to the
issues put up by the Administration are set out below:

Comments

Need for Legislation

Should we legislate against
stalking?

No

Offence

Should stalking be made a
criminal offence?

No

If so, should the offence be based
on the LRC’s recommendation
that a person who pursues a
course of conduct, which he
knows or ought to know amounts
to harassment serious enough to
cause a person alarm or distress,
be guilty of a criminal offence?

N/A

But if the offence is created, the
"distress" element should be taken
out.

Should collective harassment and
harassment to deter lawful
activities be made offences?

No

Penalty

Should a single maximum
penalty of a fine of $100,000 and

N/A

-13-
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imprisonment for two years be
set for the stalking offence?

Defences

Should the following defences
recommended by the LRC be
provided?

(a) the conduct was pursued for
the purpose of preventing or
detecting crime;

(b) the conduct was pursued
under lawful authority; and

(c) the pursuit of the course of
conduct was reasonable in the
particular circumstances.

Should a defence for
news-gathering activities be
subsumed under the "reasonable
pursuit” defence in (c) above as
recommended by the LRC, or a
separate, specific defence for
news-gathering activities be
provided? If the latter, how
should the defence be framed?

Yes (if anti-stalking legislation is
enacted despite objection).

(If anti-stalking legislation is enacted
despite objection), the first alternative
is preferable.

Secondly, debt collection activities
should be treated in the same manner.

Restraining Orders in Criminal

which causes alarm or distress to

Proceedings

Should the court be empowered | It is noted that in civil litigation the

to make a restraining order to Court is not reluctant to grant
prohibit a person convicted of injunction in suitable circumstances®’.
stalking from doing anything

To mirror the power in civil litigation

2 yau Kwong Chiu & Anor v Yan Kwong Ha (HCA 2607/1997 & CACV 448/2000)
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the victim or any other person and
if so, should a breach
constitute a criminal offence?

where the Court has power to grant
injunction as aforesaid, in criminal
cases, the Court should also have
power to grant restraint order.
Therefore, the answer is a "Yes" (if
anti-stalking legislation is enacted
despite objection).

Civil Remedies for Victims

Should a person who pursues a
course of conduct which amounts
to harassment serious enough to
cause alarm or distress of another
be made liable in tort to the object
of the pursuit?

No comment.

Should the victim be able to claim
damages for any distress, anxiety
and financial loss resulting from
the pursuit and apply for an
injunction to prohibit the stalker
from doing anything which
causes him alarm or distress?

No comment.

-15-
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Yours faithfully,

per pro\c
Joseph S.C. Chan & Co.
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The Hong Kong Performing Artistes’ Guild -
Views On Proposed Anti-Stalking Legislation

The Hong Kong Performing Artistes’ Guild (“HKPAG”) wholly supports the Hong
Kong Government’s cwrrent proposal to introduce anti-stalking legislation
(following the Law Reform Commission’s recommendations as contained in their
October 2000 “Stalking Report™), in order to provide the much needed protection

to individuals in our community otherwise vulnerable to the objectionable conduct
 of others causing him harassment, alarm or distress.

Our members, being performing artistes, are admittedly “public figures” by reason
of their chosen profession. That, however, does that mean that the present state of
the law in Hong Kong should leave them (and/or their families) unprotected from

unreasonable intrusion into their personal lives and daily activities. By way of
| example, some of our members have in the past been overwhelmed with
unwelcomed or unwarranted communications, their homes have been put under
covert surveillance, they and family members are prone to be followed, and even
their young children have been harassed on the way to and from school. We must
stress that, as with other members of the community, our respective rights to
individual privacy should not be sacrificed under the banner of “public interest”
(when in reality, such “interest” often translates into satisfying the curiosity of 2
nosy few, devoid of any legitimate public concern). Regrettably, under the present
state of the law, the victims of such intrusive behavior have little recourse; in the
majority of these cases, there are no avenues open for complaint, and law
enforcement agencies are left without any legal basis for rendering assistance in

these situations.

Introducing anti-stalking legislation would go to assist all in the community to
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understand clearly and precisely what conduct constitutes “stalking”, so that no
one can thereafter claim to have “unknowingly” caused to others harassment,
alarm and/or distress, through conduct which besides being objectionable, might
otherwise also lead to tragic consequences.

We are well aware of the local media’s concern as to the potential impact of anti-
stalking legislation upon their “news-gathering” activities. We reiterate that we at
HKPAG fully recognize and whole-heartedly support the “right of press freedom”
(as part of the community’s “right to freedom of expression”); on the other hand,
we also advocate for the equal protection of the individual’s “right to privacy”, and
only ask that our friends in the media strive to balance these equally important
rights in their daily efforts to serve the community. After all, neither ‘right' is
absolute; rather, both are to be cherished and are equally important in a free
society. A delicate balance must be reached.

To conclude, the HKPAG fully supports the Government’s current proposal to
introduce anti-stalking legislation, which would not only provide the much-needed
protection to potential victims of domestic violence, but also to each and every
individual member in our community in respect of his right to personal privacy,
being a fimdamental right guaranteed under international covenant.

Hong Kong Performing Artistes’ Guild
20 February 2012
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To stalking_oonsultaﬁon@cmab.gov.hk

{ . cc
> Subject Response to Consultation Paper on Stalking (Dec 2011)

Dear Sir,

Please find my response to the Consultation Paper on Stalking (Dec 201 1) attached
and the hard copy will fo

-

Best regards,
Man Kwok Kuen
. ldelered)
. _
o | Celeed)

Response to Consulation Paper on Staiking Dec 2011 Ypdf
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Team 4 By Email

Constitutional and Mainland Affairs Bureauy (stalking_oonsultaﬁon@anab.gw.hk)
Central Govemment Offices and by Hand

12/F East Wing

2 Tim Mei Avenue, Tamar

HK

Dear Sir,

Consuitation Paper on Stalking (Dec 2011)

The response to the Consultation Paper on Stalking (Dec 201 1) issued by the Constitutional

and Mainland Affairs Bureau, HKSAR is sef out below:

1. The real cause of stalking behaviour is an unknown. it is dangerous fo deploy the
criminal law machinery to deal with unsocial behavioural conduct of unknown cause.

2. . Byallgood intent, the intended anii-stalking legislation is not an effective weapon fo deal

with staking behaviour.

3. The HK section of the Intemational Commission of Jurists (JUSTICE)' in rejecting the
mainproposalssetoutinmeZOOORemepStalkingsaidﬂ\at'inanyeveng an

not been demonsirated.

- 4._ The infended anti-stalking legisiation attempis to criminalize every conduct and/or
course of conduct which may lead to a persen feeling "alamm"® or "distress™. This is too

aggressive as an ambition and practically unreafistic.

5. Inajudgmentoftl'leHouseofLordsinacaseaboutpotemia!tortofintenﬁml
harassment, Lord Hoffmann has this to say: *In institutions and workplaces all over the
MMpeomewnMydoandsayMstiﬂ:memnbbnofmusﬁrgdis&essw
humiliation to others. de:owslackofconsweraﬁonandappaﬂhgmammbuﬁam

notsweﬂratﬂ:enbhtwaytodea!mﬁrh‘isalwaysbyﬂﬁgaﬁan.‘

6. The “distress” element in the proposed offence is highly subjective in nature. The
conduct that brings forth the “distress” is difficult to assess objectively. It depends largely
on the sensitivity of the person at the receiving end. Because of this, the risk of

fabricated complaint is relatively high and is too real fo ignore.

7. TheHKAssodalionofBanksalsovoicedoutﬁsconoarn'ﬂzatmeﬂweshddforthe

Initiation of criminal and civil proceedings under the proposal is too low.™

8. Stalking is just one of many conducts which causes “alarm"” or "distress”; there are many
other conducts which may cause "alarm"” or "disfress”. Putting every conduct, stalking or

! Para 2,13, 2000 Report on Stalking
2 Wainvight & Ancr v Howne Ofice 2004) 2 AC 406
? Para 2.11, 2000 Report an Stalking




10.  Most importantly, by simply cn:ihlinalizing every conduct which may Jead fo a person

11. In Chinese communities worldwide, HK is the place, if not the only place (or few places),
where press freedom is still effectively practiced. |t is treasured by all of us in HK.

12.  We are sill proud to have indepandent newspapers in HK upholding the tradition of the
Chinese press of "no party-aﬂ’mahﬁ, no trade-off, no self-interest, no ignorance®, This
uniqueness of HK in the global'Ch esé communities should be Presefved and carefully
protectedatallcoslsandbyallmeans. :

13 In 5 years' time, HK will have its unprecedented first direct efection of the Chief
A '

¥ Tm4%‘hﬁtmaaw-m-m~w. nm4mdwganmmw&mmmm
mmmmucﬁamdmxmm {X298) in 1926, He eald (in Chinesn):

TR~ Wﬂ'mﬂm*m'ﬂmm'm'%i
BE® - BEFH - EAZAINE 8 AR SR A - BARTK - SR - SRER - RUARZBHGEES -
M'm-mm-ﬁm:m-m-m’mﬁ-m-m
&,

-JFE-'a'ﬁi#-;;am»nam-W:m'Mﬁ:m-m’wﬂ
m'mm-Mey-Ewm-MEam?- )




15.

16.

17.

18.

19.

20.
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activities. The intended anti-stalking legislation is, however, doing the opposite and
creates unnecassary and arfificial hindrance to such acfivities.

As explained above, because of the built in "distress” element in the proposed offence,
the real risk of fabricated complaint is relatively high. This franslates into the risk of
prosecution against reporters and joumnalists under the intended anti-stalking offence or
worst siill, under the pretence of the intended anti-stalking offence. This will effectively
deter and curtail news gathering activities and in tum, seriously affect freedom of press.

If for whatever reason, the Administration still decides fo infroduce the anti-staking
legislation, it is submitted that press reporting activities (including "news-gathering
activities™ as defined in the Consuitation Paper) shoulkd be taken out as an express
exemption and be excluded from the operation of the proposed legislation aftogether.

The proposed defence of reasonableness will not alleviate the above concem of the
press since using such defence is like going to the casino. What is reasonable is one
case may not be reasonable in another case. Under our common law system of
precedent, it takes considerable fime to build up certainty in knowing what is considered
reasonable by our judges.

Legal services are expensive. Inevitably, for those not so resourceful news media, the
only alternafive is to do as little investigation or news gathering as practicable to avoid
being prosecuted. This is notwithstanding that eventually the reporier who is doing
his/er sacred duty may be proved innocent by the court (and which may only come
about after appeal to the highest court'and more legal cosis have been spent).

With the main concern that the intended anti-stalking legislation would greatly and
harmfully affect press freedom in HK, it is uriwise and inappropriate to introduce the
intended anti-staking legislation.

The response to the specific issues put up by the Administration are set out below:

Comments
Need for Legisiation
Should we legisiate against stalking? | No
Offence
Should stalking be made a criminal No
offence?
If so, should the offence be based on | N/A
the LRC's recommendation that a
person who pursues a course of But if the offence is created, the "disfress”
conduct, which he knows or oughtto | element should be taken out.
know amounts to harassment serious
enough to cause a person alarm or
distress, be guilly of a aiminal
offence?
Should collecfive harassment and No




S0381

harassment to deter lawful activities be
made offences?

Penaity

Should a single maximum penally of a
fine of $100,000 and imprisonment for
two years be

set for the stalking offence?

N/A

(a) the conduct was pursued for the
purpose of preventing or detecting
crime;

(b) the conduct was pursued under
lawful

(c) the pursuit t;f the course of conduct
was reasonabie in the particular
circumstances.

Yes (if anti-stalking
despite objection).

legistation is enacted

Should a defence for news-gatheri
activities be subsumed under the
“reasonable pursuit* defence in (c)
above

if the latter, how
framed?

(if anti-stalking legislation is enacteq
despite objection), the first gliemative is
preferable.

news-gathering activities be provided? .
should the defence be

Restraining Orders in Criminal

Should the court be empowered fo
make a

person and if so, should a breach
constitute a criminal offence?

i ordertopmhlbitg

To mirror the power in civ litigation where
the Court has power to grant injunction in
Suitable circumstances’, the Court should
a}sohavepowertograntr&shahtorderin
Therefore, the answer
ant-stalking fegisiation is
objection).

is a "Yes" (if
enacled despite

QWRamediesfa'Vidﬁns

Should a
ofoonductwlichanwmtsto

person who pursues a course

No.

harassment serious enough to cause
alarm or distress of ancther be made

’Yauxmagmm&wwaummgﬂa {HCA 260718978 CACV 448/200)
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liable in tort {o the obiect of the pursuit?

Should the victim be able to claim
damages for any distress, anxiety and
financial loss resulting from the pursuit
and apply for an injunction to prohibit
the stalker from doing anything which
causes him alarm or distress?

No.

Yours faithfully,

(signeq)

Man Kwok Kuen
Address:

(deleted)

Email;

(deleted)
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30 March 2012 Bypost& e-mail: stalking consultation@cmab.gov.hk

Team 4

Constitutional and Mainland Affairs Bureau

12/F, East Wing

Central Government Offices

2 Tim Mei Avenue, Tamar

Hong Kong

Dear Sirs

Choirman  The Hougkoog and Shaoghai Banking Corporation Lid

Vice Chairmen

Secrewary

Consultafion Paper on Sialking

We write to provide comments onl the Consultation Paper on Stalking publisbed by the
Administration in December 2011 ("Consultation Document”}.

We appreciate that there is debate in the community as to whether stalking shouid be
made a criminal offence, a subject which is controversial. Should the Administration
decide to implement the recommendation of the Law Reform Commission in deterring
stalking caused by harassment by legislation, we consider that the law should clearly
define “harassment”, rather than leaving it to the court.

The term “harassment™ is subjective and thus subject to interpretations. For example:

Cultural element - display of affections may be considered as distressful in one
culture but may not be so in another culture.

have an objective judgment on the number of calls/visits, bours and types of action
that would constitate harassment bringing alarm or distress to the customer or
debtor.

While a defence to a defendant is that the pursuit of the course of conduct was reasonable
in the particular circumstances (see paragraph 3.38 of the Consultation Document), it may
bchardtodcﬁneanﬂquanﬁfymsonablmeas.

Bank of China (Hong Kong} Lid BEm SRRE (EE) HELAF
Stendard Chartered Bank (Hong Kong} Ltd ETRT (G2 AR #
Roonic Mak R RERE

Incorporated by Ordinance. Cap. 364
1 R R B 364 T EC ST

£ EELSERRTHRERLN
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To minimise inadvertent or unintentional breaches by individuals in conducting legitimate
activities, we urge that there should be clarity as what constitutes “harassment” in any
anti-stalking legislation to be pursued by the Administration,

We hope that the above comments to be useful to the Administration in considering the
matter further. Should more information be required, please contact the Secretaria

Yours faithfully

(signed

Ronie Mak
Secretary
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Dear sir,

I believe the new stalking law is redundant that many "crimes" that it described
have already covered by other existing laws such as the loitering law. Worst
thing is that the new stalking law is going to outlaw some actions that current
are legal. These actions may sometimes be irritating but by no mean harmful.
Although the law tries to prevent these actions to escalate to life threatening
situation. The line is too difficult to define and law suit can easily bring
forward by powerfiil people I stop reporters from digging up news about these
people. Therefore, I do not support this stalking law and people should vote
against it.

Best regards,

{name) _

(The sender requested anonymity)
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Dear Sir/Madam,

The Consultation Paper on stalking has created a lot of discussions in our Association,
namely because the nature of the legislation would potentially have a number of profound
impact to credit practitioners. On behalf of the HKCCMA, | would like to share our
comments with you.

pefore we move on 1o the comments, it is imperative that t give you a quick introduction to
our Association and whom we are representing. The Hong Kong Credit and Collection
Management Association (HKCCMA) have been established since 1999 and is the only
association representing credit practitioners in Hong Kong. Among its members, there are
individual credit managers, credit information and collection agencies, global credit insurers
and law firms. The Executive Council of the HKCCMA is comprised of a team of highly
experienced credit practitioners from well-known multinational companies as well as local
credit agencies. For more information about the HKCCMA, please refer to the website
hkccma.com.

The HKCCMA represent lawful creditors spanning from industrial raw material suppliers to
commercial services providers. Our common consensus on the consultation paper is
over-legislation on debt collection rather than stalking which the debtors could use as
means to escape from their obligations. 2.11 of the consultation paper stated that there is
no statistics on stalking per se, but the number of non-criminal debt collection-related
harassment cases reported to the Police average over 14,000 each year in the last three
years.
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The HKCCMA found the manner in which the statistics being portrait disturbing. First, cases
being reported to the Police were not legal judgments and it seemed to imply that debt
collection is a form of harassment. Secondly, a debtor has a legal obligation to repay their
debt and debt collection activities only begin when there is non-payment from them.
Thirdly, despite the lack of formal statistics, there is 2 common consensus among industries
that there is a growing trend of professional debtors. One good way to delay the creditor’s
action is to report the case to the Police and the HKCCMA fear that the proposed legislation
on stalking would provide a means for the debtors to avoid their obligation .

I would also like to raise your attention to 3.12 of the consultation paper about debt
collection. When debt collection is mentioned, the general public would mostly associate
the activity as being unlawful and unethical. The HKCCMA fear that the LRC is taking the
same stance. Debt collection in fact is a common and standard process of credit
management without which commercial or consumer credit will not work .

| am the APAC head of credit management of a substantial multinational company in the
manufacturing of industrial chemicals with a global annual sales turmover in excess of €10
billion and can testify that commercial debt collection is an integral part of any business. In
our day to day business operation, there are customers who run into financial difficulties
hence stopping them from fulfilling their obligations. Almost invariably they first start by
delaying payments, stop answering phone calls and beginning to come up with excuses. To
protect the company’s interests, we need to find the debtors and discuss with them on
their repayments. According to our contract with the customers, we have the right to stop
supply on an overdue account and that might trigger a production line stoppage at their
manufactory. To sum up, in a typical collection process, we might need to call the
customers who have been avoiding us a number of times in order to locate them and if we
decided to stop the material supply, the customers might feel alarm and distress. Should
that happen, are we in breach of the proposed legislation ?

Looking at the consultation paper, there seems to be inadeguate provisions to protect legal
and lawful creditors from debtors whom might abuse the use of the proposed legislation.
The general public tends to forget that industrial and commercial organizations give free
and unsecured credit to facilitate the customers. Our only means of defence is via prudent
credit management where debt collection is an integral part.

3.22 (i) of the consultation paper mentioned that a person who pursues a course of conduct
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which amounts to harassment of another, he knows or ought to know amounts to
harassment of the other, should be guilty of a criminal offence. And 3.22 (ii) further states
that for the purpose of this offence, the harassment is serious enough to cause the person
alarm or distress. These are rather subjective provisions and could easily be employed by
debtors. Despite the fact that the HKCCMA have every confidence in our legal system, it is
difficult to prevent debtor using it as a tool to avoid making payment .

On legitimate debts, whetheritisa commercial or consumer debt, it necessary follows that
the debtor must have obtained a consideration aither in the form of goods or monetary
equivalent. With that in mind the debtor has a legal obligation in the form of a contract.
Putting unnecessary constrains on debt collection would unbalance this equation and
detrimental to the granting of commercial credit. Needless to say, businesses would be
severely affected because of restrictive credit caused by the proposed legislation ..

While looking at the defences, 3.38 (a) stipulates that the pursuit of the course of conduct
was reasonable in the particular circumstances. The HKCCMA was again in the belief our
legal system would stand by legal and lawful debt collection, nevertheless, this provision
does not provide sufficient clarity to protect creditors.

in conclusion, the HKCCMA object the proposed legislation on stalking . We strongly felt that
with debt collection specifically mentioned and integrated, the proposed legislation could
be abused. We request the committee 10 seriously consider every means to isolate legal
and lawful debt collection from the proposed stalking legislation to avoid debtors using it as
a tool to delay payments that they are obliged to make.

Yours faithfully,

Stephen Lo
Chairman

The Hong Kong Credit and Collection Management Association.
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Comments on the Consultation Paper on Stalking (“the Paper”)
1. Introduction

1.1 One of the objects of the Zonta Club of Victoria (“the Club®) is to
improve the legal, political, economic, educational and professional status
of women. With this object in mind, the Club would like to forward her

comments on the parts in the captioned paper pertaining to the status of
women. :

2.  Chapter Two : Need for Legislation

2.1  The Club supports the proposal to legislate against stalking. Since
the consultation exercise on the related topics has started as early as 1995,
the Club recommends that priority be given to the early enactment of
legislation against stalking without further delay.

3. Chapter Three : Elements of Proposed Anti-stalking
Legislation

3.1 The Club supports the LRC’s recommendations detailed in
paragraph 3.1 of the Paper in respect of legislating against harassment.

3.2 The Club supports the recommendation detailed in paragraph 3.16
to protect an individual from collective harassment by two or more
people who undertake only one act of harassment each. The Club has no
comments at this stage on whether harassment to deter lawful activities
by activist groups should be made offences.

3.3 The Club has no comments on the level of penalty proposed in the
Paper.

3.4 The Club has no comments on the provisions of defence described
in paragraphs 3.38 to 3.55 of the Paper.

3.5 The Club supports the LRC recommendations in respect of
empowering the court to make a restraining order in addition to
sentencing a convicted person of the offence of harassment. In so doing,
the Club also supports the LRC recommendations described in
paragraphs 3.56 of the Paper.

3.6 Given that the victim of harassment may be the family member of
the stalker, the Club supports the LRC recommendations described in
paragraph 3.73 of the Paper in providing for civil remedy in cases of
stalking.

3.7 The Club supports the LRC recommendation described in detail in
paragraph 3.83 of the Paper in respect of granting an injunction and
attaching a power of arrest to the injunction.
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3.8 In respect of paragraphs 3.90 to 3.92 of the Paper, the Club
supports that a breach of the injunction granted in civil cases should not
be made 2 criminal offence due to -the difference in
standard of proof and that the courts should have the power to remand
the defendant in custody or release him on bail depending on the
circumstances of the case.

4. Chapter Four : Law Reform  Commissioner’s
Recommendations Not to be Pursued

4.1 The Club has no comments on the LRC’s recommendations not
pursued in the Paper.




