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THE DEPENDENT TERRITORIES





Incorporation of the Convention: general comment


(An extract from the United Kingdom Government�s Metropolitan Report)





	In paragraph 10 of its concluding observations on the United Kingdom�s 


12th periodic report under the Convention, the Committee expressed its concern that the Convention had not been incorporated in the domestic legislation of the dependent territories and could not be invoked in the courts, and in paragraph 15 it accordingly recommended that the Convention shoud be so incorporated.  That recommendation was discussed, in terms expressly applicable to all the United Kingdom�s dependent territories, in paragraphs 2-4 of the United Kingdom�s 13th periodic report in respect of Hong Kong (CERD/C/263/Add.7 (Part II)), and the United Kingdom draws the Committee�s attention, for the purposes of the present report, to the explanation of the position that was given there.  It remains valid for all the territories covered by this Part of the present report.  However, the Committee�s attention is particularly drawn to what was said in paragraph 4 of the 13th report cited above. In that context, the United Kingdom Government, having regard to the Committee�s views, has invited the Governments of all the dependent territories to consider the introduction of legislation substantially corresponding to the United Kingdom�s own Race Relations Act 1976, as amended, and for that purpose has recently furnished them with draft model legislation, on the lines of the 1976 Act, which could be adapted by each of the territories to meet its own particular circumstances.  It will be seen from the individual reports below in respect of the several territories that many of their Governments have indicated their readiness in principle to proceed with the preparation of such legislation and that some of them have indeed completed or almost completed that process.


�



Fourteenth Periodic Report in respect of  Hong Kong under the


International Convention on the Elimination of 


all Forms of Racial Discrimination (ICERD)








Introduction





1.	In this report, which, as recommended by the Committee in its concluding observations on the United Kingdom�s 13th periodic report, is an updating report and addresses all the issues raised in those observations, the United Kingdom�s 13th periodic report in respect of Hong Kong is referred to as �the previous report�.











	�



Study of racial discrimination





2.	In its concluding observations on the previous report, the Committee described the proposal to study racial discrimination �as a constructive means of determining the extent of problems in the area of racial discrimination.�  The Hong Kong Government has secured the necessary resources and aims to start work on the study later in 1996.  Like earlier studies on sex and age discrimination, this will entail a comparative examination of experience and practice in overseas jurisdictions and extensive consultation within the local community.  The purpose will be to assess whether problems exist in this area and, if so, how best to address them.  The Hong Kong Government aims to complete work on the study and to report its findings to the Legislative Council in the 1996/97 legislative session.





Ethnic composition of the population





3.	In its concluding observations on the previous report, the Committee expressed concern that the 1991 Census did not include questions which would help determine the ethnic and racial composition of the population.  It recommended that efforts be made to determine that composition.  





4.	This recommendation was made too late for the Hong Kong Government to take it into account for its 1996 By-census which started on 16 March 1996.  Like the main (1991) Census, the By-census included questions about place of birth, nationality and usual language.  It did not include direct questions about racial or ethnic origin because of the Hong Kong Government�s concern that such questions might give rise to unease amongst some sectors of the community.  However, the Hong Kong Government notes that, despite similar concerns, the United Kingdom Government felt able to include such questions in its own most recent Census.  The Hong Kong Government will accordingly take account of the Committee�s recommendation when preparing for the next Census.





Legislation against racial discrimination





5.	In its concluding observations on the previous report, the Committee expressed concern that the Bill of Rights Ordinance (BORO) did not protect persons in Hong Kong from racial discrimination to which they might be subjected by private persons, groups or organisations.  It recommended that the BORO be amended to extend its provisions on discrimination to acts committed by such persons, groups or organisations.  





6.	The Hong Kong Government will examine the need for further legislation in the field of racial discrimination in its forthcoming study of that topic.  Should the study indicate that there are real problems in this area, the Hong Kong Government will consider the need for legislation and other measures directed specifically at those problems - as it did in respect of discrimination on the grounds of sex and disability.  It remains strongly of the view that the ordering of relations between private persons is better achieved through such specifically focussed legislation or other measures specifically aimed at particular problems than through the broad provisions of the BORO.  The traditional and primary function of bills of  rights, such as the BORO, is to protect citizens against the infringements of their rights by the State.  Where what is involved is the possibility of such infringements being committed by private persons or groups, the Hong Kong Government considers it more productive to examine, individually and in concrete terms, the different ways in which such infringements occur, to consult the public on its findings and - taking into account both the findings and the public response to the consultation - to adopt the measures most appropriate for dealing with any problems that have been shown to exist.  





7.	In July 1996 a Member of the Legislative Council introduced  a Member�s Bill against racial discrimination.  The Legislative Council has not yet embarked on a substantive debate of this Bill.  The Hong Kong Government is of course firmly committed to the principle of equal opportunities for all and opposes discrimination on any grounds whatever.  But, for the reasons already explained and conscious that the proposed legislation would have far-reaching implications for the community as a whole and for private persons in many aspects of their daily lives, it is convinced that there is a need for the community thoroughly to examine and to understand the issues - and the nature of any difficulties - before reaching conclusions on what measures, or combination of measures will best address whatever problems have been identified.  The forthcoming study of racial discrimination reflects that conviction.





Nationality: Ethnic Minorities of South Asian Origin





8.	In its concluding observations on the previous report the Committee noted the United Kingdom Government�s assurances that no member of the ethnic minority community in Hong Kong with solely British nationality would be left stateless following the transfer of sovereignty, but the Committee expressed concern that neither the status of British National (Overseas) (BN(O)) nor that of British Overseas citizen (BOC) entitled holders to the right of abode in the United Kingdom.  The Committee contrasted this with �the full citizenship status conferred on a predominantly white population living in another dependent territory� and noted �that most of the persons holding BN(O) or BOC status are Asians and that judgments on applications for citizenship appear to vary according to the country of origin, which leads to the assumption that this practice reveals elements of racial discrimination�. The Committee recommended that the question of the citizenship status of these persons be reviewed to ensure that their human rights were protected and that they were not �discriminated against as compared with residents of other former colonies of the United Kingdom.�





9.	The Committee can be assured that neither race, ethnic origin nor colour is a factor affecting decisions about British citizenship or the right of abode in the United Kingdom.  Where a person born outside the United Kingdom acquires British citizenship, it is because he or she satisfies the criteria (establishing a relevant connection with the United Kingdom) laid down by the British Nationality Act 1981 or the particular criteria laid down in subsequent special legislation such as the British Nationality (Hong Kong) Act 1990.  These criteria govern his or her rights irrespective of race, ethnic origin or colour - and the legislation in fact unambiguously excludes discrimination of that kind.  As was explained in the previous report, section 44(1) of the 1981 Act provides that any discretion vested in the Secretary of State or a Governor shall be exercised without regard to the race, colour or origin of any person who may be affected by its exercise.  Large numbers of Asians, indeed large numbers of persons of all races, ethnic origins and colours, have acquired British citizenship under these measures and, with it, the right of abode in the United Kingdom.





10.	As stated in the previous report, the 1990 Act provides for up to 50,000 principal applicants resident in Hong Kong to be granted British citizenship. Spouses and minor children may be included in the applications.  The purpose of the Act (which was essentially to give key personnel the confidence to remain in Hong Kong up to and after July 1997) was explained in the previous report.  To date, over 130,000 persons in Hong Kong, mainly Chinese but including an estimated 700 members of the ethnic minorities, have in this way acquired British citizenship.





11.	Most of the remainder of the British nationals in Hong Kong are at present British Dependent Territories citizens (BDTCs).   They hold that status under the 1981 Act mostly by birth or residence in the territory and their position in this respect is the same as that of the inhabitants of all other United Kingdom dependent territories.  The BDTC status of persons who enjoy it by virtue of their connection with Hong Kong will of course automatically lapse once Hong Kong ceases to be a United Kingdom dependent territory on 1 July 1997.  However, the Hong Kong (British Nationality) Order 1986, as amended by the Hong Kong (British Nationality) (Amendment) Order 1993 - both Orders being made under the Hong Kong Act 1985 - established machinery whereby any such persons might apply (before the respective relevant dates specified in the Order) for the successor status of British National (Overseas) (BN(O)) and, on making such application, would receive that status as of right: the majority of BDTCs have already done this.  Those who have not acquired the status of BN(O)s by 1 July 1997 will automatically become British Overseas citizens (BOCs) on that date if they would otherwise be stateless.





12.	Under Hong Kong law, persons who are currently BDTCs by virtue of their connection with the territory - and this of course includes the members of  the ethnic minorities - have the right of abode in Hong Kong.  Under Chapter XIV of Annex I to the Sino-British Joint Declaration and Article 24 of the Basic law of the future Hong Kong Special Administrative Region (HKSAR), persons who have the right of abode only in Hong Kong immediately before 1 July 1997 will continue to enjoy that right thereafter, as permanent residents of the HKSAR.  This has been expressly reiterated in an assurance given by the Chinese Foreign Minister, Vice-Premier Qian Qichen, to the United Kingdom Secretary of State for Foreign and Commonwealth Affairs during the latter�s recent visit to China.  For the members of the ethnic minorities, most of whose families have lived in Hong Kong for generations, Hong Kong is their home and the place where they want to remain; and the provisions and arrangements just described constitute a guarantee of their right and ability to do so.  But it is to be noted that the United Kingdom Government has given an added assurance that if, against all expectations, any person who was solely a British national came under pressure to leave Hong Kong, the United Kingdom Government of the day would consider with considerable and particular sympathy his or her case for admission to the United Kingdom.  This assurance has been further strengthened by a statement made by the Prime Minister of the United Kingdom in Hong Kong in March 1996.  He then gave the explicit undertaking that any member of the ethnic minorities, being solely a British national, who came under pressure to leave Hong Kong would be guaranteed admission to the United Kingdom.





13.	The reference in the Committee�s concluding observations on the previous report to the citizenship status enjoyed by �a predominantly white population living in another dependent territory� is taken to be a reference to the positions as regards Gibraltar or the Falkland Islands, both of which were alluded to in the course of the examination of that report.  Both of those territories, however - and of course they remain colonies of the United Kingdom, so that their inhabitants continue, in general, to enjoy the status of BDTCs - have special features, as explained below, which have necessitated certain special citizenship arrangements and which make it impossible to draw meaningful comparisons between what has been done in those cases and what has been done for the members of the ethnic minorities in Hong Kong - except to note that in none of the cases is race a relevant factor.





14.	In both Gibraltar and the Falkland Islands - as in the case of all United Kingdom dependent territories: see above - the basic form of British nationality that is acquired under the 1981 Act by virtue of a connection with the territory is the status of BDTC.  The special arrangements for those two territories are additional to those for the acquisition of BDTC status, and neither form of arrangements turns in any way on, or pays any regard to, considerations of race, ethnic origin or colour: see section 44(1) of the 1981 Act (paragraph 9 above) which applies to both sets of arrangements.  In the case of Gibraltar, the special arrangements flow directly from Gibraltar�s geographical position, as a result of which Gibraltarians are considered as �nationals of the United Kingdom� for the purposes of the �Community Treaties� of the European Union and accordingly have the right under the Treaties to move freely within the countries of the European Union and, in particular, to take up residence in the United Kingdom itself.  It is simply to reflect and give effect to this that section 5 of the 1981 Act provides that Gibraltarians are entitled, if they apply, to be registered as British citizens.  In the case of the Falkland Islands, the special arrangements were a product of the invasion of the Falkland Islands in 1982 and the hostilities which ensued.  In the aftermath of those events and having regard to the attitude of the population of the Islands during and in consequence of them, the British Nationality (Falkland Islands) Act 1983, which originated as a Private Member�s Bill, provided, in effect, that any Falkland Islanders (that is to say, persons who, under the 1981 Act, would be BDTCs by virtue of their connection with the Falkland Islands) who did not otherwise have the status of British citizens should have that status conferred on them.  The practical effect of this measure was to confer British citizenship on a very small number of persons - it is estimated that only about 500 persons were immediately affected by it.  This may be compared with the 700 members of the ethnic minorities in Hong Kong who have so far acquired British citizenship under the special arrangements made for Hong Kong, as described above.





Domestic helpers





15.	In its concluding observations on the previous report, the Committee expressed the concern that, since most of the persons affected by the �two-week rule� were female foreign domestic helpers from the Philippines, it appeared to have discriminatory aspects under the terms of the Convention which might leave workers vulnerable to abusive employers.  It recommended that the rule be modified to allow foreign workers to seek new employment in Hong Kong when their employment was terminated.  





16.	The rule was introduced in early 1987 to curb various abuses which had previously been extensive.  These abuses included such practices as �job-hopping�, whereby workers deliberately terminated their contracts in order to change employers and stay on indefinitely in Hong Kong.  These problems were recognised by the Judicial Committee of the Privy Council (on appeal from the Hong Kong Court of Appeal) in Vergara & Arcilla v Attorney General ([1989] 1 HKLR 233).  The Judicial Committee, which is the apex of the Hong Kong judicial system, rejected a challenge, by way of judicial review, to the validity of the two-week rule.  It recognised that the former policy - which permitted  foreign workers, upon ceasing employment, to stay in Hong Kong for up to six months - had been abused.  In its judgement, the Judicial Committee said:





�Some [foreign domestic helpers] were deliberately breaking their contracts early in the six-month period in order to work in other part-time or full-time jobs until the period of stay had expired, or in order to find another employer.  This gave rise to complaints by the employer who had made all the arrangements to bring the [helper] to Hong Kong and had paid the travel expenses.  It also gave rise to complaints by local people who wished to secure employment as part-time domestic helpers and who found themselves in competition with [foreign domestic helpers] who had only been admitted to work full-time.  Moreover it resulted in some cases in the employment of [foreign domestic helpers] in jobs for which, under general policy, foreign nationals were not admitted, for example, bars and clubs.�





17.	The Hong Kong Government rejects any suggestion that the rule is based on or entails racial discrimination either in the literal sense of that term or in the broader sense which it has in the Convention.  The Rule applies to all foreign domestic helpers and other �imported� workers,  whatever their country of origin.  Most of the persons affected by the rule are indeed female domestic helpers from the Philippines, of whom there are currently about 130, 000 living and working in the territory.  But it applies equally, and without discrimination, to domestic helpers from other countries - there are at present about 25,000 of these - and to the 15,000 (mainly male) �imported� workers, most of whom come from China.  The imposition of special restrictions on the employment of foreign workers, as distinct from workers who are permanent residents of the territory, is of course a natural and normal aspect of immigration control, and this particular restriction is an intrinsically appropriate, reasonable and proportionate response to the problems described above.  





18.	Nevertheless, all necessary measures are taken to ensure a fair balance between the legitimate interests of foreign domestic helpers (and other �imported� workers) on the one hand and, on the other hand, those of their employers and the public interest, and to prevent �abusive� treatment by employers.  Thus, in exceptional circumstances - especially where there is evidence of abuse by employers, but also if employers are prevented from honouring their contracts because of death, financial difficulties or emigration - permission may be given for workers to change employment without first leaving the territory.  A fuller account of the provisions which are in force, or the measures taken, for the protection of foreign workers and of the facilities available to them is given in paragraphs 42-53 of the United Kingdom�s third periodic report in respect of Hong Kong under the International Covenant on Economic, Social & Cultural Rights, which was submitted in January 1996 (E/1994/104/Add.10).








Vietnamese migrants





19.	In its concluding observations on the previous report, the Committee stated that there were serious indications that the conditions to which Vietnamese migrants were subjected while being held in detention centres in Hong Kong constituted a violation of their human rights and required urgent attention.   Of principal concern was the absence of education facilities for the children in the centres.  





20.	The general question of conditions in the detention centres is addressed in depth in paragraphs 25 - 32 of the United Kingdom�s supplementary report in respect of Hong Kong under the International Covenant on Civil and Political Rights, which was submitted in May 1996.  As stated in that report, the Hong Kong Government, together with the United Nations High Commissioner for Refugees (UNHCR) and other agencies and organisations, makes every effort to provide living conditions in the detention centres that are decent and humane. Full details of the measures taken and of the facilities provided are given in that report, in the paragraphs cited above.





21.	As regards the children, it is not correct that there is an absence of educational facilities for them in the detention centres.  Again, a full account of the situation is given in paragraph 377 of the United Kingdom�s initial report in respect of Hong Kong under the Convention on the Rights of the Child which was submitted in February 1996 (CRC/C/11/Add.9).  As is there shown, agencies sponsored by the UNHCR provide pre-school and primary education in the camps.   The UNHCR used to provide secondary education but withdrew that service in July 1995.  This decision was made pursuant to the re-affirmation,  at the sixth meeting of the Steering Committee of the International Conference on Indochinese Refugees, that all Vietnamese migrants who had been determined to be non-refugees should return to Vietnam and that the services in places of first asylum should be streamlined.  As the Committee will be aware, the UNHCR does not provide secondary education in other places of first asylum.  





22.	Since the implementation of the UNHCR�s decision, and with the help from NGOs, the migrants have themselves organised secondary schooling for their children.  The Hong Kong Government provides assistance in the form of accommodation, classroom furniture and educational materials (chalk, exercise books, pens, etc.).  It also provides extra-curricular materials, such as sporting equipment, and is currently considering how it can assist with teachers� pay and the provision of textbooks.





Continued application of the Convention





23.	The issue of the continued application of the Convention was not one on which the Committee commented in its concluding observations on the previous report.  However, it has been discussed in the Sino-British Joint Liaison Group and the Chinese side have indicated in that context their agreement that the Convention will apply to the Hong Kong Special Administration Region on and after 1 July 1997.
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屬土








將公約納入各屬土的本地法律內：概論


(摘錄自聯合王國政府的本土報告)





	委員會在審議聯合王國根據公約所提交的第十二次定期報告後所發表的審議結論第10段中，對公約未有被納入各屬土的本地法律中，以致公約不能在法庭上引用一點，表示關注。委員會繼而在第15段建議應將公約納入各屬土的本地法律中。聯合王國在提交有關香港的第十三次定期報告（CERD/C/263/A.7(PartII)）時，已在報告的第2至4段討論上述建議，並明確地指出該幾段的內容適用於所有聯合王國的屬土。至於今次提交的報告，聯合王國請委員會注意第十三次報告內就其立場所作出的解釋。這些解釋對本報告第三部所包括的屬土仍然適用。不過，委員會必須特別注意上述第十三次定期報告第4段所載的內容。在這方面，聯合王國政府經考慮委員會的意見後，已要求所有屬土的政府考慮引進大致上與聯合王國本身所制定而後來經過修訂的1976年種族關係法令相同的法例。為此，聯合王國已於最近把一項參照該項法令草擬而成的法例範本，分發給各屬土，以供各屬土在因應本身的特殊情況作出修改後採用。從下文所載列的獨立報告中，可見大部分的屬土政府已表示原則上同意草擬有關法例，而其中有部分屬土更已完成或差不多完成立法程序。





�
聯合王國根據《消除一切形式種族歧視國際公約》


提交有關香港的第十四次報告








引言





1.	本報告是根據委員會在其審議聯合王國第十三次定期報告的結論中所提出的建議而擬備的最新資料報告。本報告並論及審議結論中所提出的各點問題。聯合王國所提交有關香港的第十三次定期報告，以下將簡稱「上次報告」。





種族歧視研究





2.	委員會在有關上次報告的審議結論中，指出香港就種族歧視問題進行研究的建議，「是一個用以確定種族歧視問題的嚴重程度的積極方法」。港府已取得所需資源，希望可以於一九九六年稍後時間展開研究工作。跟先前的性別歧視和年齡歧視研究一樣，港府在進行種族歧視研究時，也會參考海外司法地區的經驗和做法，並作出比較，和廣泛諮詢市民的意見。研究的目的，旨在評估香港是否存在種族歧視問題，若是有的話，怎樣處理才最適當。港府計劃在一九九六至九七年度的立法局會期內完成該項研究，並向立法局匯報研究結果。





香港人口的人種組成情況





3.	委員會在有關上次報告的審議結論中，對一九九一年的人口普查未有包括一些有助確定人種和種族組成情況的問題，表示關注，並建議當局應設法確定人種和種族的組成情況。


�
4.	在提出這項建議的時候，港府已來不及因應該項建議而考慮對一九九六年中期人口統計作出所需更改；該項中期人口統計已於一九九六年三月十六日展開。和一九九一年的人口普查一樣，這次中期人口統計所問的問題，包括有關出生地點、國籍和日常所用語言等資料，但沒有把直接與種族或人種有關的問題包括在內，原因是港府關注到這些問題可能會引起部分市民不安；然而，港府知悉儘管聯合王國政府也有同樣顧慮，但仍然認為可以在其最近進行的人口普查中把這些問題包括在內。因此，港府在籌備下一次人口普查時，將會考慮委員會的建議。





立法禁止種族歧視





5.	委員會在有關上次報告的審議結論中，對《人權法案條例》未能對港人提供保障，使他們免受個人、團體或組織的種族歧視一點，表示關注。委員會建議修訂《人權法案條例》，以便把由個人、團體或組織作出的歧視行為，也列入禁止歧視條文的適用範圍內。





6.	港府將會在不久展開的種族歧視研究中，探討是否有需要就種族歧視制定進一步的法例。倘若研究結果顯示香港確有種族歧視問題存在，港府便會考慮是否有需要制定特別針對種族歧視的法例和採取其他措施，就像處理性別歧視和殘疾歧視問題一樣。港府仍然深信，在處理個人與個人之間的關係時，制定針對有關問題的法例和其他具體措施，比引用《人權法案條例》的廣泛條文更為有效。一般的人權法案（例如《人權法案條例》）傳統上主要是為保障個人權利免受國家侵犯而制定。至於有關個人或團體可能侵犯個人權利的問題，港府認為更可取的做法，是就個別個案具體研究侵犯人權事件是在甚麼情況下發生、並就研究結果諮詢民意，然後在考慮研究結果和市民所提出的意見後，採取最適當的措施，以處理所發現的問題。


�
7.	一九九六年七月，有立法局議員提出一項禁止種族歧視的議員條例草案。立法局仍未就該條條例草案進行實質的辯論。港府當然致力奉行人人享有平等機會的原則，並反對任何歧視行為。不過，正如上文所述的原因及鑑於所建議的法例會對整體社會和個人日常生活各方面，產生深遠的影響，因此，港府深信在決定哪些措施或哪一系列措施能最有效地應付所發現的問題前，實在有需要讓社會人士仔細研究和了解種族歧視的問題及有關困難的性質。即將展開的種族歧視研究，便是基於這個信念而籌劃的。





國籍：來自南亞的少數族裔人士





8.	委員會在有關上次報告的審議結論中，表示注意到聯合王國政府保證當香港的主權移交後，在香港只擁有英國國籍的少數族裔人士，不會變成無國籍人士。不過，委員會關注到擁有英國國民(海外)或英國海外公民身分的人士，都沒有在聯合王國居留的權利。委員會將這些人士的身分，與「居於另一個屬土而居民主要為白種人的人士所獲得的正式公民身分」比較，並注意到「大部分擁有英國國民(海外)或英國海外公民身分的人士，都是亞裔人，而當局在決定這些人士的公民身分申請時，似乎是根據申請人的原居國而作出不同的決定，因而令人覺得這個做法存有種族歧視的成分。」委員會建議當局對這些人士的公民身分問題進行檢討，以確保他們的人權受到保障，而且「在與聯合王國其他前殖民地的居民相比時，他們沒有遭受歧視。」





9.	我們可向委員會保證，當局在審批英國公民身分或聯合王國居留權的申請時，不會因種族、人種或膚色等因素而影響所作的決定。在聯合王國以外地方出生的人士能夠取得英國公民權，是因為他╱她符合《1981年英國國籍法》所訂下的準則（能證明與聯合王國有某種關係），或其後制定的特別法例，例如《1990年英國國籍(香港)法令》內所訂的特別準則。這些準則決定他╱她所享有的權利，而不論其種族、人種或膚色。事實上，有關法例明確地禁止任何基於上述理由的歧視。正如上次報告所解釋，1981年國籍法第44(1)條規定，國務大臣或總督在行使所獲授的酌情權時，不得以受影響人士的種族、膚色或人種作為考慮因素。不少亞洲人，事實上不少來自各個種族、人種和膚色的人士，已在這些措施下取得英國公民權，並因此而取得英國居留權。





10.	正如上次報告所述，1990年國籍法訂明，50,000名居於香港的主要申請人可以取得英國公民權。申請書內可以包括申請人的配偶及未成年子女。該國籍法的目的（主要是使重要的人才有信心在九七年七月之前及之後繼續留在香港）已在上次報告解釋清楚。直至目前為止，香港已有超過130,000名人士透過這途徑取得英國公民權，他們大部分是華人，其中估計有700名是少數族裔人士。





11.	目前香港其餘的英國國民，大部分都是英國屬土公民，他們是因在香港出生或居於香港而根據1981年國籍法取得該身分，他們在這方面的情況與聯合王國所有其他屬土的居民相同。憑藉與香港的關係而擁有英國屬土公民身分的人士，在一九九七年七月一日當香港不再是聯合王國屬土時，便會自動喪失這個身分。不過，根據《1986年香港(英國國籍)令》和其後的修訂法令，即《1993年香港(英國國籍)(修訂)令》(兩項法令都是根據《1985年香港法》而制定)，任何該類人士都可在該令所指定的各有關日期前，申請替代英國屬土公民身分的英國國民(海外)身分，而在提出申請後，即可有權取得該身分：大部分英國屬土公民已提出申請。在一九九七年七月一日仍未取得英國國民(海外)身分的人士，如在該日將會因此而變成無國籍的話，便會自動成為英國海外公民。


�
12.	根據香港法律，目前憑藉與香港的關係而成為英國屬土公民的人士 ( 這當然包括少數族裔人士 ( 均擁有香港居留權。根據《中英聯合聲明》附件一第XIV章和未來《香港特別行政區基本法》第二十四條的規定，在緊接一九九七年七月一日之前只擁有香港居留權的人士，此後可繼續擁有作為香港特別行政區永久居民的居留權利。中國外交部長兼副總理錢其琛，在英國外交及聯邦事務大臣最近訪問中國時，已經再次明確地保證這一點。至於少數族裔人士方面，由於他們大部分已在香港居住了好幾代，香港已是他們的家，並是他們希望繼續居住下去的地方；而剛提及的條文和安排，保障了他們能夠這樣做的權利和資格。然而，值得注意的是，英國政府已特別保證，任何只擁有英國國民身分的人士，萬一受到壓力要離開香港，則當時的英國政府會以特別同情的態度考慮他╱她申請進入英國的個案。一九九六年三月，英國首相在香港發表了一項聲明，再次加強了這項保證。他當時明確地承諾，任何只擁有英國國民身分的少數族裔人士，若受到壓力要離開香港，保證可以進入英國。





13.	委員會在有關上次報告的審議結論中，提到「居於另一個屬土而居民主要為白種人的人士」所享有的公民身分，相信這是指直布羅陀或福克蘭群島的情況，因為委員會在審議該報告時，亦有提到這兩個地區。然而，這兩個地區由於仍然是英國的殖民地，所以其居民一般都繼續享有英國屬土公民身分。這兩個地區還有一些特別的地方（下文有所解釋），使英國有必要作出某些特別的公民身分安排，因此我們無可能把英國在該兩個地區所作的安排，與英國為香港少數族裔人士所作的安排，作出有意義的比較 ( 除了有一點要注意的，就是無論對那個地區，種族都不是有關的考慮因素。





14.	正如所有英國屬土的居民一樣（請參閱上文），直布羅陀和福克蘭群島的居民在《1981年英國國籍法令》下可憑藉與所住地區的關係而取得的最基本英國國籍，便是英國屬土公民身分。除了讓這兩個地區的居民取得英國屬土公民的身分外，英國另為這兩個地區作出上述的特別安排，而這兩種安排，均不以種族、人種或膚色為考慮因素：請參閱適用於這兩種安排的《1981年英國國籍法令》第44(1)條（上文第9段）。就直布羅陀而言，上述特別安排是直接因應直布羅陀的地理位置而作出的。根據這項特別安排，直布羅陀人在歐洲聯盟的「歐洲共同體條約」下被視為「聯合王國國民」，因而有權自由出入各個歐盟國家，和在聯合王國定居。為了反映和實施這項安排，《1981年英國國籍法令》第5條遂訂明，如果直布羅陀人提出申請，就有資格登記成為英國公民。至於福克蘭群島方面，上述的特別安排是因為一九八二年福克蘭群島受到入侵和其後所引致的敵對關係而產生的。鑑於該等事件的影響，同時考慮到島上居民在事件發生期間和結束後的態度，初時以議員條例草案形式提出的《1983年英國國籍(福克蘭群島)法令》訂明，任何福克蘭群島居民（即那些根據《1981年英國國籍法令》，可憑藉與福克蘭群島的關係而成為英國屬土公民的人士），如果並沒有擁有英國公民身分，則應獲賦予該身分。這項措施的實際作用，是賦予極少數人士英國公民身分 ( 估計只有約500人即時受到影響。這個數目可與迄今透過英國為香港作出的特別安排（詳見上文）而取得英國公民身分的700名香港少數族裔人士比較。





家庭傭工





15.	委員會在有關上次報告的審議結論中關注到，由於受「兩星期規定」影響的人士，大部分是來自菲律賓的女性家庭傭工，所以根據公約的條文，這項規定似乎帶有歧視成分，使傭工容易受到僱主剝削。委員會建議修訂這項規定，讓海外傭工在聘用合約終止時可以在香港轉換僱主。


�
16.	上述規定是在一九八七年年初實施，以遏止以前一些甚為普遍的弊端，包括海外傭工利用「跳槽」的做法，即故意終止合約，藉以轉換僱主和無限期留在香港。在Vergara & Arcilla對Attorney General（[1989]1 HKLR 233）一案中，樞密院司法委員會（在審理香港上訴法院的上訴個案）表示理解這個問題。樞密院司法委員會是香港司法制度的最高上訴機構，該委員會駁回一宗對上述「兩星期規定」的有效性提出質疑的司法覆核個案。該委員會明白到原來的政策，即容許海外傭工在合約終止後留港達六個月的政策，已被濫用。在作出裁決時，該委員會指出：





	「有些人（海外家庭傭工）在該六個月期內的初期故意違約，以便從事其他兼職或全職工作，直至該段居留期屆滿為止，又或尋找另一名僱主。這個情況導致原先辦妥一切手續安排該名傭工來港並已支付有關旅費的僱主提出投訴。此外，亦導致欲兼職擔任家庭傭工的本地工人提出投訴，因為他們須與（海外家庭傭工）競爭，而這些傭工原只獲准來港從事全職工作。上述情況亦導致（一些海外家庭傭工）受聘在酒吧、會所等場所工作；而根據一般政策，外國國民是不得來港從事這類工作的。」





17.	有意見指這項規定建基於種族歧視或造成種族歧視，但港府反對這個說法，並認為無論從「種族歧視」一詞的字面意義來看，或從它在公約中的廣義來看，這個說法都不能成立。所有海外家庭傭工和其他「外地勞工」，不論來自哪個國家，都須遵守上述規定。雖然受這項規定影響的人士，大部分是現時在港生活和工作的約130,000名菲籍家庭女傭，但這項規定並無歧視成分，而是同樣適用於來自其他國家的約25,000多名家庭傭工，以及15,000名大部分來自中國大陸的「外勞」（主要為男性）。對於聘用本地永久居民以外的外勞實施特別限制，是一項自然和正常的入境管制措施。實施這項限制，是針對上文所述問題而作出的適當、合理而且相稱的回應。


�
18.	無論如何，港府已採取一切必需措施，一方面保障海外家庭傭工（和其他「外勞」）的法定權益，另一方面則兼顧到其僱主和公眾的利益，並在兩者之間取得平衡，同時亦防止傭工受到僱主「剝削」。因此，在特殊情況下，特別是如有證據證明僱主剝削工人，或如僱主因死亡、財政困難或移民而無法履行合約，則當局可准許該傭工轉換僱主而毋須首先離開香港。有關保障外地勞工和他們可享服務的現行法例及為此而採取的各項措施，詳載於聯合王國在一九九六年一月根據《經濟、社會、文化權利國際公約》提交有關香港的第三次定期報告（E/1994/104/Add.10）第42至53段內。





越南船民





19.	委員會在有關上次報告的審議結論中指出，有強烈跡象顯示越南船民在香港羈留中心所處的情況，對他們的人權構成侵犯，而這個情況須立刻加以正視。其中最值得關注的，是中心內缺乏為兒童提供教育的設施。





20.	有關羈留中心居住環境的問題，聯合王國於一九九六年五月根據《公民權利和政治權利國際公約》提交有關香港的補充報告第25至32段內已作深入討論。正如該份報告所指出，港府、聯合國難民專員公署（難民公署）和其他組織及機構均致力為羈留中心內的越南船民提供合適及合乎人道的生活條件。當局在中心內所採取的措施及所提供的設施，在該報告的上述各段內有詳盡說明。





21.	至於指稱羈留中心內缺乏為兒童而設的教育設施這個說法，並不正確。同樣，有關這方面的實際情況，可參閱聯合王國在一九九六年二月根據《兒童權利公約》提交有關香港情況的第一次報告(CRC/C/11/Add.9)第377段。正如該段所述，難民公署贊助的機構，負責為中心內的兒童提供學前及小學教育。難民公署以往曾為船民提供中學教育，但已於一九九五年七月停止提供這項服務；難民公署作出這項決定，是按照印支難民國際會議督導委員會在第六次會議中所重申，所有經甄別為非難民的越南船民須返回越南，而各第一收容地的服務應予精簡。相信委員會也知道，難民公署並沒有在其他第一收容地提供中學教育。





22.	自難民公署的決定實施後，船民已在非政府機構的協助下，自行為船民兒童提供中學教育。港府也加以協助，提供上課地方、課室傢俬及教學用具(如粉筆、練習簿、筆等)。此外，港府還提供體育器材等課外活動用具，並正考慮怎樣能在教師薪酬及課本供應方面提供協助。





公約繼續有效的問題





23.	委員會在其審議上次報告後所發表的結論中，並沒有論及公約應否繼續有效的問題。然而，中英聯合聯絡小組曾就此問題進行磋商，而中方已同意公約應於一九九七年七月一日之後繼續適用於香港特別行政區。
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