Article 23: the family - a vital component of society


405.			Article 37 of the Basic Law provides that the freedom of marriage of Hong Kong residents and their right to raise a family freely shall be protected by law.  Article 19 of the BOR gives domestic effect to Article 23.


406.			The general position remains essentially as explained in paragraphs 270 and 272 of the previous report.  The Government continues to regard the family as a vital component of society that provides the intimate environment of physical care, mutual support and emotional security necessary to the healthy development of children.  Potentially, it provides support and strength for the infirm, the elderly, the disabled and the delinquent.  It remains our policy to preserve and strengthen the family as a basic social unit.


407.			The processes previously reported as contributing to the demise of the traditional extended family - urbanisation, the emergence of new towns and external influences - continue.  So too does the trend towards small, nuclear families.  Single parents, unmarried couples, divorces� and separations continue to become more commonplace as attitudes to marriage, cohabitation, and the role and status of women increasingly conform to international trends.


Family welfare services


408.			Family support services include counselling, family casework, the home help service, the family aide service, psychological counselling, temporary shelters for battered women, compassionate rehousing for needy families, child day care services, and residential services for children.  The essential criterion for support is that of need.  These services are provided at 65 family service centres run by over 700 caseworkers (as at June 1998).  In 1997-98, caseworkers handled over 76,000 cases. These services will be expanded.


Children affected by family disputes


409.			The position remains as described in paragraph 274 of the previous report.  The Social Welfare Department provides counselling, assistance and advice on matters relating to divorce, separation and child custody.  The Matrimonial Causes Ordinance (Chapter 179) and the Guardianship of Minors Ordinance (Chapter 13) empower the Department�s Child Custody Services Unit - on referral by the courts - to assist in disputes over child custody.  The Unit also makes recommendations to the judge on custody, access arrangements, guardianship and maintenance.  Should the court consider it desirable for the children of parties to guardianship proceedings to be placed under independent supervision or care, it may order that the children be placed under the supervision or care of the Director of Social Welfare.  Caseworkers from the Child Custody Services Unit then undertake the necessary supervision.


410.			Recognising the need for family life education to prevent the breakdown of the family, the Government has steadily increased the number of family life education workers from 59 in 1991-92 to 79 in 1997-98.  Twenty-two �Family Activity and Resource Centres� provide families in need with their initial points of contact with social workers.


411.			A sub-committee of the Law Reform Commission has been reviewing the laws on guardianship and custody.  Its recommendations will be included in a consultation paper on the subject which is at an advanced stage of drafting.


�
Post-divorce protection of spouses and children - the Marriage and Children (Miscellaneous Amendments) Ordinance


412.			This Ordinance (�the Amendment Ordinance�) was enacted in June 1997 to improve the protections offered to spouses and children in the aftermath of divorce and to remove certain legal anomalies.  Essentially - 


(a)	gender-biased provisions: certain provisions in the Separation and Maintenance Orders Ordinance and Matrimonial Proceedings and Property Ordinance were biased against men.  For example, the circumstances in which a husband might apply for separation or maintenance from his wife were different from those in which a wife could make such applications.  These differences were removed to ensure equality of rights and responsibilities.


(b)	attachment of income orders: maintenance payees often faced difficulties in collecting maintenance payments.  To address this problem, the Amendment Ordinance introduced new provisions� for the attachment of income orders.  Now, if a maintenance payer defaults without reasonable excuse, the court is empowered to issue an order of attachment to that person�s income source.  The order requires the income source (for example the payer�s employer) to deduct the amount due from the payer�s income and to pay the money deducted direct to the maintenance payee.


�
413.			Attachment of income orders enable maintenance payees to collect payments regularly without having to interface with their maintenance payers.  This is to avoid the difficulties that sometimes arise from such contacts.  The fact that orders may be issued for the payment of maintenance to be drawn at source serves to make payers reflect carefully before defaulting.


Age limits for custody, supervision, care and maintenance orders for the benefits of children


414.			Previously, there was no uniform upper age limit.  For example, the age limit for care orders was 16 under the Guardianship of Minors Ordinance but 21 under the Matrimonial Causes Ordinance.  The limit for maintenance orders was 18 under the Guardianship of Minors Ordinance, 21 under the Separation and Maintenance Orders Ordinance.


415.			The Amendment Ordinance prescribed a standard upper age limit of 18, the age of majority.  This now applies to all relevant orders under all relevant Ordinances.  Thus, the courts may now make custody, supervision, care or maintenance orders up to a child�s 18th birthday.  However, the courts retain flexibility in special circumstances in relation to maintenance orders.  For example, they may order maintenance to be paid beyond a child�s 18th birthday where the �child� will be undergoing education or training, or where there are special circumstances.


Amendments to the Matrimonial Causes Ordinance in 1995


416.			In May 1995, as explained in paragraphs 280 and 281 of the previous report, the Matrimonial Causes Ordinance was amended to bring its provisions into line with prevailing attitudes towards divorce and to minimise the distress that divorce proceedings engender.  The main amendments included reducing minimum separation periods before divorce petitions can be filed, shortening the time restrictions on divorce early in marriage, and introducing a new procedure of divorce by joint application.


New arrivals from Mainland China


417.			In paragraphs 282 to 287 of the previous report, we explained that Mainland China was Hong Kong�s principal source of immigrants, over 90% of whom came for family reunion.  Entry was controlled by a quota system with a daily quota of 150 designed to ensure a rate of settlement that our resources could reasonably absorb. But the extent of demand was such that not all members of a family could obtain the necessary exit permits at the same time from the Mainland authorities.  This had led to the problem of 'split-families' which was mainly due to Hong Kong men marrying Mainland women, who were, of course, subject to the quota system. The birth of children increased the numbers waiting in the "queue".


418.			To expedite entry for family reunion,  a special sub-quota of 48 places has been reserved (under the overall daily quota of 150) to enable Mainland mothers to take with them a child aged under 14 when they enter Hong Kong for settlement.  Nevertheless, some families continue to arrange for their children to enter Hong Kong illegally.  When discovered, they are removed to the Mainland: a practice that some commentators consider to be inhumane.  But removal remains necessary both in justice to those waiting their turn in the queue and to preserve an orderly and manageable rate of entry.  This issue is also discussed in paragraphs 233 to 241 above, in relation to Article 12.


�
419.			We also explained the measures devised to anticipate and contain the additional demand engendered by Article 24(3) of the Basic Law�.  That provision accorded right of abode in the HKSAR to children of Chinese nationality born outside Hong Kong who - at the time of their birth - had at least one parent who was a Hong Kong permanent resident of Chinese nationality.  As at 1 July 1997, an estimated 66,000 Mainland residents aged 20 or below qualified for the right of abode under the provision.  To expedite their entry, the sub-quota for them was increased from 45 to 60 a day from January 1998.  Between 1 July 1997 and 30 June 1998, about 25,000 such persons entered Hong Kong for settlement.


420			Since the previous report - and as a result of the increased rate of migration - there has been a substantial increase in the number of new residents.  Between 1 July 1995 (when the daily quota was increased) and 30 June 1998,  some 159,500 people from the Mainland have settled in Hong Kong.  Many (some 20%) cannot speak either Cantonese or English and so have difficulty in communicating with their neighbours, co-workers and schoolmates.  The children have been educated in a different pedagogic tradition and are unfamiliar with the Hong Kong curricula.  Adults often find that their qualifications are not recognised in Hong Kong.  Together, these things can result in disorientation, �culture shock� and other difficulties such as finding work or school places, particularly on first arrival.


421.			Other difficulties arise from family circumstances.  The (Hong Kong based) husbands are often less well-off than their mainland based families had expected.  Their living conditions may have been adequate when they were single.  But, often, they are less than adequate for families with children.  These difficulties, compounded by those described above, have in some cases led to family breakdown, domestic violence, and spouse/child abuse.


422.			The Government and NGOs are acutely aware of these matters and, together, have taken active steps to address them.  New arrivals have access to the full range of welfare services, including counselling, day and residential child care services, financial assistance, and housing assistance where compassionate grounds apply.  And as explained in paragraph 97 of the United Kingdom�s third report on Hong Kong under the ICESCR, Government subvents the Hong Kong Branch of the International Social Service (ISS), to provide post-migration services such as information and enquiry services; orientation sessions; short-term counselling and referral services.  The ISS subvention is a long-standing arrangement (it began in 1972).  But since 1996, following the decision to increase the rate of immigration, Government has provided it with additional resources to strengthen its post�migration services.


423.			The increase in the migration quota has posed special challenges in all those areas and both NGOs and Government have seen the need for a co�ordination mechanism to ensure that the various programmes for new arrivals are coherently focused.  To that end, in December 1995, the Government established a �Co-ordinating Committee on New Arrival Services� to monitor and assess the services for new arrivals from the Mainland.  It is chaired by the Director of Home Affairs. Its members comprise representatives of relevant government agencies and the Hong Kong Council of Social Services.  They meet regularly to identify and examine the problems encountered by new arrivals� and recommend measures for both government and NGOs to pursue. At the local level, the Committee�s work is complemented by District Coordinating Committees on New Arrival Services in each of the 18 districts.


424.			In January 1998, the Committee was further strengthened by the establishment of the �Steering Committee on New Arrival Services�.  This is a higher level body chaired by the Secretary for Home Affairs.  It oversees the work of the Coordinating Committee and determines strategy for the provision of services. 


425.			Welfare planning naturally takes account of the anticipated numbers of new arrivals from the Mainland.  But social provision also comprises non-welfare services such as education and employment.  To assist new arrivals in these areas, Government has -


(a)	education: established a Central Placement Unit in the Education Department to oversee the provision of school places.  Other initiatives in this area are discussed in the ICESCR 1 in relation to Article 13 of that Covenant;


(b)	employment: established an �Employment and Guidance Centre for New Arrivals� in the Labour Department to help new arrivals find employment.  New arrivals also have access to the retraining courses offered by the Employees� Retraining Board, which again, is explained in the ICESCR 1 in relation to Article 6 of that Covenant; and


(c)	general: published the �Service Handbook for New Arrivals� to provide general information on life in Hong Kong and details of services available to new arrivals.  The handbook is distributed free of charge to new arrivals upon their arrival in Hong Kong and is readily available at government outlets.


� 	The number of divorce petitions rose from 5,747 in 1987 to 10,292 in 1995, 12,834 in 1996 and 14,482 in 1997.


� 	Under the Guardianship of Minors Ordinance, the Separation and Maintenance Orders Ordinance and the Matrimonial Proceedings and Property Ordinance.


� 	Article 24(3) of the Basic Law is reflected in Schedule 1 of the Immigration Ordinance, which stipulates that a person is a permanent resident if he/she is of Chinese nationality and born outside Hong Kong to a parent who is a permanent resident and who had the right of abode in Hong Kong at the time of the birth of the person.


� 	The Home Affairs Department conducts regular surveys to help the Coordinating Committee identify and examine the problems encountered by the new arrivals.  HAD also obtains direct information from new arrivals themselves.
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