Article 2: ensuring to all individuals the rights recognized in the Covenant

Human rights provisions in the Basic Law and the Hong Kong Bill of Rights Ordinance

6.			The legal context in which human rights are protected is set out in Part I (paragraphs 29 to 47).  The following paragraphs discuss developments arising from and since the transfer of sovereignty.

Review of laws since June 1991

7.			As explained in the previous report�, after the Hong Kong Bill of Rights Ordinance (BORO) came into operation in June 1991, the Government reviewed local laws in the light of its provisions.  By 30 June 1997, some 41 amending ordinances and subsidiary legislation had been enacted to bring existing laws into line with the BORO and hence with the Covenant.  A list of the amending laws is at Annex 3.  They are now part of the laws of the HKSAR by virtue of Article 8 of the Basic Law.  In compliance with Article 39 of the Basic Law�, the Government has continued to ensure that - before its submission to the legislature - every new legislative proposal is consistent with the Covenant as applied to Hong Kong.



�Non-adoption of certain provisions of the BORO

8.			The non-adoption of sections 2(3), 3 and 4 of the BORO is discussed in Part I of this report (paragraphs 35 to 36).  Some commentators have expressed the view that this has �relegated� from a legal requirement to an administrative practice, the process of ensuring that new laws conform with the BORO or the Covenant.  It has not.  By virtue of Article 39 of the Basic Law, new  laws must conform with the provisions of the Covenant. Conforming with the Covenant necessarily entails conforming with the BORO.

The Hong Kong Bill of Rights (Amendment) Ordinance 1997

9.			The Hong Kong Bill of Rights (Amendment) Ordinance 1997 was introduced into the former Legislative Council as a members� bill.  It passed into law in late-June 1997.  Its stated aim was to reverse a Court of Appeal decision - Tam Hing-yee v Wu Tai-wai [1992]1 HKLR 185 - which is explained in paragraph 13 below.  However, it had been brought into law at the final meeting of the former Legislative Council, without scrutiny by a Bills Committee and - in the Government�s view - its wording gave rise to confusion.  Accordingly, the Government proposed suspending the Ordinance�s provisions to allow time to examine its implications.  The Provisional Legislative Council approved this in July 1997.

10.			Having carefully examined the Ordinance�s provisions, the Government concluded that - as it had suspected - they did have the effect of introducing confusion into the law and should therefore be repealed.  That repeal was effected by the passage into law of the Hong Kong Bill of Rights (Amendment) Ordinance 1998 in February 1998.  The Government�s decision has engendered considerable debate and some commentators believe that it was a retrograde step in the development of human rights protection.  The Government disagrees.  But the issue is technical and complex and we believe that the Committee will need additional background in order to assess the balance of argument.  That background is provided in the following paragraphs.

Hong Kong Bill of Rights (Amendment) Ordinance 1997: background to the repeal

11.			The BORO, as enacted in 1991, binds only the Government and public authorities.  Prior to its enactment, there was discussion as to whether the Ordinance should also bind private citizens; that is, whether private citizens should be liable to legal sanctions if they violated the rights and freedoms of other citizens guaranteed under the BORO.  In the end, the then Legislative Council decided that the BORO should not apply to such actions.  Section 7 of the BORO makes it clear that the Ordinance binds the Government and public authorities only�.

12.			Notwithstanding the clear intention of the legislature in enacting section 7, doubts remained in some quarters as to whether the BORO could be invoked in inter-citizen actions.  Those doubts arose from the provision - in the then section 3 of the Ordinance - that all pre-existing laws which did not admit of a construction consistent with the BORO were, to the extent of the inconsistency, repealed.  Section 3 did not distinguish between situations where the Government or public authorities were party to the case and those where both parties were private citizens.  As explained in Part I of this report, section 3 was subsequently not adopted as part of the laws of the HKSAR because of its overriding effect on other laws, including the Basic Law.

�13.			The doubts over the extent to which section 3 could be invoked in inter-citizen actions were argued in the case of Tam Hing-yee v Wu Tai-wai heard by the Court of Appeal in 1991.  The Court of Appeal ruled that - by virtue of section 7 - the BORO had no application to disputes between individuals.  This restriction also applied to the repealing effect of the BORO on pre-existing legislation.  In other words, the BORO repealed inconsistent pre-existing legislation only when that legislation was relied upon by the Government.  But the same legislation would remain in force when relied upon by private citizens.  The stated aim of the Hong Kong Bill of Rights (Amendment) Bill 1997 was to reverse this ruling.

14.			The 1997 Amendment Ordinance added two new subsections to the BORO -

(a)	section 3(3) :	It is hereby declared to be the intention of the legislature that the provisions of this Ordinance, including the guarantees contained in the Bill of Rights, apply to all legislation, whether that legislation affects legal relations between the Government, public authorities and private persons, or whether it affects only relations between private persons.

(b)	section 3(4) :	For the avoidance of doubt, subsection (3) shall come into operation upon commencement of the Hong Kong Bill of Rights (Amendment) Ordinance 1997 (107 of 1997).

15.			The Government  considered that the drafters of these provisions took insufficient account of the effect of their wording in relation to section 7 of the BORO (paragraph 12 above).  This appeared to introduce confusion into the law and the Government needed time to examine the provisions and to form an opinion on their implications for section 7.  For this reason, as explained in paragraph 9, the Government proposed - and the Provisional Legislative Council approved - the suspension of the 1997 amendments with effect from 18 July 1997.

The Hong Kong Bill of Rights (Amendment) Ordinance 1998

16.			In January 1998, after some six months� study, the Government concluded that the new section 3(3), when read with section 7, could give rise to more than one interpretation and would constitute a source of legal uncertainty.  As Government saw it, the possible interpretations were -

(a)	section 7 of the BORO prevailed and the 1997 Amendment Ordinance did not reverse the Court of Appeal ruling in Tam v Wu (so failing to achieve its stated aim); or

(b)	the Amendment Ordinance reversed Tam v Wu so that notwithstanding section 7, as from 30 June 1997 when the 1997 Amendment Ordinance took effect, all pre-existing legislation inconsistent with the BORO was repealed, regardless of whether such legislation was invoked by Government/ public authority or private citizen; or

(c)	the 1997 Amendment Ordinance did more than reverse Tam v Wu.  The two new subsections introduced under the 1997 Amendment Ordinance prevailed over section 7 thereby imposing obligations on private citizens contrary to the original intent of the BORO.

17.			The Government considered amending the new subsections to clarify the legislative intent of the members� bill.  But it concluded that existing measures had already accomplished what the new subsections set out to achieve.  For example, since 1991, Government had amended laws that were inconsistent with the ICCPR, including laws that concerned only inter-citizen relations.  At the same time, new laws also had to be consistent with the Covenant.  More fundamentally, by virtue of Article 39 of the Basic Law, the provisions of both the ICCPR and the ICESCR as applied to Hong Kong shall remain in force in the HKSAR.  Thus, the decision in Tam v Wu was increasingly academic in practical effect.  And the changes effected by the 1997 Amending Ordinance were substantively redundant.

18.			The 1998 Amendment Ordinance came into operation on 28 February 1998, restoring the position whereby the BORO binds only the Government and public authorities.

19.			In paragraph 10 of its Concluding Observations on the previous report, the Committee expressed concern that there was no legislation to provide effective protection against violations of Covenant rights by non-governmental actors.  The same concern has been expressed by other commentators, some of whom have proposed the repeal of section 7, thereby extending the BORO to private actions�.  The Government remains strongly of the view that the ordering of relations between private persons is better achieved through specific legislation or other measures aimed at particular problems than through the broad provisions of the BORO.  The traditional and primary function of bills of rights, such as the BORO, is to protect citizens against the infringements of their rights by the State.  Where such infringements are - or may be - committed by private persons or groups, the Government considers it more productive to examine, individually and in concrete terms, the different ways in which such infringements occur, to consult the public on its findings and - taking into account both the findings and the public response to the consultation - to adopt the measures most appropriate for dealing with any problems that have been shown to exist.  Examples of such measures are the Sex Discrimination Ordinance (SDO), the Disability Discrimination Ordinance (DDO), the Family Status Discrimination Ordinance (FSDO) and the Personal Data (Privacy) Ordinance (PDPO)�.

Human Rights Commission

20.			In paragraph 22 of its Concluding Observations on the previous report, the Committee recommended that the Government should reconsider the establishment of a Human Rights Commission.  The HKSAR Government has carefully reconsidered the recommendation and concluded that its previous assessment was correct.

21.			As explained in paragraph 13 to 16 of the supplementary report�, human rights in Hong Kong are founded on the rule of law, an independent judiciary, a justiciable bill of rights to provide remedies against infringement of human rights, and a sound and comprehensive legal aid system that assures the citizen of access to the courts.  These foundations have been strengthened by the constitutional entrenchment of the Covenant and the ICESCR under Article 39 of the Basic Law.  Additionally, comprehensive safeguards are provided by the Ombudsman�s Office, the Equal Opportunities Commission, the Privacy Commissioner�s Office and the legislature.  The HKSAR Government continues to operate in the full view of a free and active press and local and international non-governmental organisations.

22.			This system has served Hong Kong well and has provided a sound framework for the protection and development of human rights in the territory.  The Government does not see any obvious advantage in introducing a new institution such as a Human Rights Commission.

Equal Opportunities Commission (EOC)

23.			The EOC was established under the Sex Discrimination Ordinance (SDO) in May 1996 and started full operation in September that year.  The Commission is responsible for conducting formal investigations, handling complaints, encouraging conciliation between parties in dispute, providing assistance to aggrieved persons in accordance with the SDO, the Disability Discrimination Ordinance (DDO) and the Family Status Discrimination Ordinance (FSDO).  It undertakes research programmes and public education to promote equal opportunities in the community. The Commission is also empowered to issue codes of practice to provide practical guidelines to facilitate public compliance with the laws on equal opportunities.  Accordingly, it issued Codes of Practice on Employment in relation to the SDO and the DDO in December 1996.  It issued a similar code in relation to the FSDO in March 1998.

24.			As at 25 June 1998, the Commission had received 11,554 enquiries and 729 complaints relating to discrimination of which 360 had been successfully resolved and conciliated. 

25.			Other major work programmes of the Commission are listed at Annex 4.

26.			The SDO and its implementation are discussed under Article 3 (paragraphs 64 to 68 below).  The DDO and its implementation are discussed under Article 26 (paragraphs 487 to 488 below).  So too are the FSDO and its implementation (paragraph 496).

Human rights education

Human rights education in schools

27.			Human rights topics form part of the formal curriculum.  They are included in the syllabuses for such subjects as Economics and Public Affairs, Government and Public Affairs, Social Studies, History, Liberal Studies and Ethics and Religious Studies at the secondary school level, and General Studies at the primary school level.  Teaching and learning resources support human rights education at different educational levels from kindergarten up to secondary school.  In September 1996, the Education Department issued revised �Guidelines on Civic Education in Schools�.  The Department regularly organises civic education seminars for teachers.  In 1997, it conducted seminars on themes closely related to human rights, namely anti-discrimination, freedom and traditional Chinese values, and modern citizenship.

Human rights education outside schools

28.			In the previous report, we informed the Committee of the work of the Committee on the Promotion of Civic Education (paragraph 48 of Section A and paragraph 12 of Section B of that Report).  Since then, the CPCE has continued to organise and sponsor educational and publicity programmes to foster community awareness of the rights of the individual, equal opportunities and the protection of data privacy.  Recently - to ensure that citizens are familiar with their constitutional document - the CPCE has been working to promote awareness and knowledge of the Basic Law, which is Hong Kong�s constitutional guarantee for the protection of human rights.  To this end, in 1998-99, the CPCE will spend over $10 million to produce educational materials, CD-ROM, TV and radio programmes to promote human rights and the Basic Law.  But the promotion of the Basic Law goes beyond the work of the CPCE and other efforts in this regard are discussed in paragraphs 33 and 34 below.

Human rights education for the Civil Service

29.			In paragraph 16 of the previous report, we informed the Committee of the training and education provided to legal officers, government officials and the operational staff of the disciplinary forces in relation to the BORO.  This has continued.  Details are at Annex 5.

Human rights seminars for judges

30.			Hong Kong�s Judiciary operates within the international world of the Common Law and follows developments in all areas of law - including human rights law - in other common law jurisdictions. 

31.			The Judicial Studies Board provides continuing education and training for judges.  Human rights law is one of many new areas that are emphasised.  In paragraph 17 and Appendix 6 of the previous report, we informed the Committee of the human rights seminars that Hong Kong judges had attended between 1992 and 1995.  Since then, judges continued to participate in visits and human rights seminars both locally and overseas.  In 1996, a Judge of the District Court visited the Industrial Tribunals and Equal Opportunities Commission in the United Kingdom and a High Court Judge attended the International Bar Association Human Rights Seminar in Berlin.  In the same year, ten Judges and Judicial Officers attended a Bill of Rights Seminar in Hong Kong.

32.			In 1997, members of the Hong Kong Judiciary attended a Conference on Hong Kong Equal Opportunities Law in International and Comparative Perspective in Hong Kong and a Seminar on Women, Human Rights, Culture and Tradition in London.  In 1998, the Judicial Studies Board organised a series of talks for judges on Administrative Law.  Judges and Judicial Officers also participated in the recent Conference on Worldwide Application of the ICCPR organised by the International Bar Association.

Basic Law Promotion Steering Committee: public education on the Basic Law

33.			Because the Basic Law is our constitutional document - and because it enshrines the human rights protections and the civic liberties of all Hong Kong residents - the Government accords high priority to ensuring that all our people know about and understand it.  We have discussed the work of the CPCE in paragraph 28 above.  But the Basic Law is also covered in the school curriculum and in civil service training.  Additionally, community-based organisations and individuals promote the Basic Law on a district/local basis.

34.			In January 1998, the �Basic Law Promotion Steering Committee� comprising both official and non-official members, was established under the chairmanship of the Chief Secretary for Administration to direct the overall strategy for promoting the Basic Law.  The Steering Committee will target four groups, namely the local community, teachers and students, the civil service, and the overseas �audience� including visitors to Hong Kong.

The Ombudsman

35.			As explained in Part I of this report, the Ombudsman has jurisdiction over nearly all government departments and agencies, except the Police and the ICAC�.  He also has jurisdiction over 14 major statutory bodies.  The Government intends gradually to extend the Ombudsman�s jurisdiction to other major statutory bodies.

�36.			Some commentators have suggested that the Ombudsman�s jurisdiction should be extended to the Police, the ICAC, the Equal Opportunities Commission, the Office of the Privacy Commissioner for Personal Data and the Electoral Affairs Commission.  The Government considers this unnecessary because -

as explained in paragraphs 44 and 45 of Part I of this report, complaints against the Police and the ICAC are monitored and reviewed by independent bodies, namely the Independent Police Complaints Council and the ICAC Complaints Committee.  These have worked well;

the Equal Opportunities Commission and the Office of the Privacy Commissioner for Personal Data are independent bodies that respectively oversee the protection of equal opportunities and data privacy.  There is no obvious need for them to be subject to the Ombudsman�s jurisdiction.  Indeed, certain decisions of the Privacy Commissioner are already subject to an independent appeals body, namely the Administrative Appeals Board;

the Electoral Affairs Commission is an independent statutory body chaired by a High Court judge.  It is subject to oversight by the legislature and the courts.  There is no obvious advantage in additionally subjecting its work to the scrutiny of the Ombudsman.

37.			In the year 1996-97, the Ombudsman received 5,922 enquiries and 2,844 complaints.  A total of 360 complaints were investigated.  Of these, the Ombudsman found 154 complaints either substantiated or partially substantiated and made some 304 recommendations with a view to redressing grievances and/or proposing administrative improvements.  He also completed five direct investigations in relation to which he made 55 recommendations for redress and/or administrative improvement.

38.			In paragraph 19 of the previous report, we explained that the Ombudsman�s recommendations could not - as some had proposed - be made binding because their implementation could entail the provision of resources (funds) or the amendment of laws, both of which would require the approval of the Legislative Council whose decisions could not be presumed or pre-empted.

39.			Those considerations remain valid and - while Government almost always accepts and acts upon the Ombudsman�s recommendations - there are instances where compliance, either partial or full, is not practicable.  To ensure that the public is fully aware of the Ombudsman�s recommendations and of Government�s response to them -

(a)	the Government tables the Ombudsman�s Annual Report in the Legislative Council, informing legislators of - inter alia - the cases the Ombudsman has handled in the year under review and his recommendations.

(b)	the Government then tables a formal minute, responding to the Ombudsman�s report and, where appropriate, explaining why it has been unable to comply with particular recommendations.  This practice began in 1995.

The Administrative Appeals Board

40.			In paragraphs 27 and 160 of the previous report, we informed the Committee of the enactment, in 1994, of the Administrative Appeals Board Ordinance (Chapter 442), establishing the Administrative Appeals Board.  We explained that the Board provided an open and independent statutory appeal system against administrative decisions in line with Article 10 of the BOR (corresponding to Article 14 of the Covenant).  At the time, the Board was empowered to deal with appeals under 29 ordinances/regulations.  Its jurisdiction was to be gradually expanded.  As at mid-1998, the Board�s jurisdiction extends to the 46 ordinances/regulations at Annex 6 : an expansion of nearly 60%.  We intend to continue the expansion process.

41.			Members of the Administrative Appeals Board are appointed by the Chief Executive.  The Chairman and Deputy Chairman of the Board are legally qualified persons.  Each appeal to the Board is heard by the Chairman or Deputy Chairman and two panel members.  In 1996-97, the Board heard 28 appeals.  Most related to applications for -

exemption from the payment of business registration fees and levies;

security personnel permits; and

firearms licences.

42.			The role of the Administrative Appeals Board must be distinguished from that of the Ombudsman.  Both are part of the system of administrative redress.  Each plays an important but different role.  Specifically -

the Administrative Appeals Board provides an independent appeal system against specific administrative decisions made under the ordinances/regulations within its jurisdiction.  The Board has the power to confirm, vary or reverse decisions under appeal.  Having repealed a decision, the Board may replace it with one of its own decision or order.  Decisions of the Board are binding; and 

the Ombudsman provides an independent avenue outside the Administration to receive - and conduct investigations of -  complaints against general maladministration in the public sector.  The Ombudsman does not handle appeals under ordinances/regulations that fall within the jurisdiction of the Administrative Appeals Board.  This is because - by virtue of section 10(e)(i) of The Ombudsman Ordinance (Chapter 397) - the Ombudsman shall not undertake investigation into a complaint which relates to any action on which the complainant has a right of appeal or objection to the Chief Executive, the Chief Executive in Council or any tribunal or board constituted under any ordinance.  As explained in paragraph 38 above, while Government almost always acts upon the Ombudsman�s recommendations, the Ombudsman�s recommendations are not binding.

Municipal Services Appeals Boards

43.			The Urban Services Appeals Board and the Regional Services Appeals Board were established in 1990 under the Municipal Services Appeals Boards Ordinance (Chapter 220).  The Boards consider appeals against certain decisions of the Regional and Urban Councils made under three ordinances/ regulations.  Those decisions include the award of hawker, liquor and restaurant licences.

44.			A list setting out the three ordinances/regulations and details of the decisions against which appeals can be made to the Municipal Services Appeals Boards is at Annex 7.

45.			As with the Administrative Appeals Board, members of the Municipal Services Appeals Boards are appointed by the Chief Executive.  The Chairman and Vice-Chairman of the Boards are legally qualified persons.  Appeals are heard by the Chairman or Vice-Chairman, two panel members and a Municipal Council member.  In 1996-97, the two Boards heard 36 appeals.  All were related to the award of hawker, liquor and restaurant licences.

Follow-up on the Report of the Independent Commission Against Corruption Review Committee

46.			In February 1994, as explained in paragraphs 20 to 23 of the previous report, the Government set up the ICAC Review Committee to review the powers of the ICAC and its accountability in its exercise of those powers.  This was in response to a resolution of the then Legislative Council.  As also explained, the Review Committee�s report - presented in December 1994 - contained 76 conclusions and recommendations (set out in Appendix 7 of the previous report).  These sought to maintain the powers that the ICAC needed to be effective in the battle against corruption; to increase its accountability and transparency in the exercise of those powers; and to ensure those powers were compatible with the BORO.

47.			At the time of the previous report, a Bill incorporating legislative amendments consequent on the Review Committee�s recommendations was under consideration by a Bills Committee of the Legislative Council.  The Bill was subsequently enacted - in July 1996 - as the Prevention of Bribery (Miscellaneous Provisions) Ordinance 1996.

48.			The principal changes that the Ordinance introduced were -

(a)	section 10(2): formerly this contained the presumption that certain assets relevant to a case brought under the Ordinance were in the control of the accused �until the contrary is proved�.  Now, that presumption only arises in the absence of evidence to the contrary;

(b)	section 20: formerly this enabled statutory declarations or written statements obtained from defendants - pursuant to powers under the Ordinance - to be directly adduced in evidence against them.  Now they can only be admitted in evidence against defendants who give evidence that is inconsistent with their previous statements or declarations; and

(c)	section 25 provided for a presumption of corruption in certain cases.  Section 26 provided the courts with the power to comment on any failure of an accused person to give evidence on oath.  Both sections were repealed for consistency with the BORO/ICCPR (and with the right to be presumed innocent and the right to remain silent in trial.)

Complaints against the Independent Commission Against Corruption: the Independent Commission Against Corruption Complaints Committee

49.			In 1997, there were 30 complaints against the ICAC and its officers and the ICAC Complaints Committee, whose role is explained in Part I of this report (paragraph 45), considered 21 investigation reports submitted by the ICAC�s investigation unit.  Nine were either substantiated or partially substantiated.  These included complaints about delays in providing receipts for seized property and the failure to explain to a detainee the reason for his extended detention.  In the course of examining the complaints, the Committee has recommended that the ICAC improve its procedures and guidelines in several ways.  For example, the ICAC should give defence counsels copies of video tapes recording interviews of defendants before, rather than after, the transcripts are made.  The aim is to ensure that defence counsels have access to such tapes with the minimum possible delay.  The ICAC has also amended its �Notice To Persons In Custody� to make it clear that detainees have the right to seek legal representation at any time.

Complaints against the Police

50.			In paragraph 34 in Section A of the previous report, we explained that complaints against Police officers were dealt with by the Complaints Against Police Office (CAPO) under the Commissioner of Police.  But they were monitored and reviewed by a civilian body, the Police Complaints Committee.  That body is now the Independent Police Complaints Council (IPCC). The IPCC comprises non-officials appointed by the Chief Executive from a wide spectrum of the community.  Its terms of reference are to monitor, and where it considers appropriate, to review the handling by the Police of complaints by the public; keep under review statistics of the types of conduct by Police Officers which lead to complaints by members of the public; identify any faults in Police procedures which lead or might lead to complaints; and where and when it considers appropriate, to make recommendations to the Commissioner of Police or, if necessary, to the Chief Executive.

51.			Paragraphs 11 and 12 of the Supplementary Report explained the measures that Government had taken - since the submission of the previous report - to enhance the transparency and credibility of the existing Police complaints system.   And, in 1997�, the Committee was advised of further developments that had taken place between May 1996 and June 1997.  The Committee may wish to note the developments that have taken place since then -

(a)	IPCC observers scheme: the scheme enables IPCC members to conduct scheduled or surprise visits to observe CAPO investigations in progress.  The Government and the IPCC are working on a plan  to increase the Council�s ability to conduct such visits by appointing retired IPCC members and other community leaders as additional observers; and

�(b)	improvement measures arising from the independent review and the study of overseas systems: the Government has introduced over 40 measures to improve the working of the complaint system.  The major ones were described in paragraph 48 of the report submitted on 30 June 1997.  The following have been introduced since then -

(i)	performance pledges: CAPO made a formal commitment to handle complaints within various prescribed time limits.  For example, complainants must be contacted within two working days; complainants and 'complainees' must be kept informed of progress every two months; and every effort must be made to complete investigations within the four-month deadline reported in paragraph 48(a) of the report submitted on 30 June 1997.  In practice, simple cases are completed sooner.

(ii)	transparency: IPCC has continued with the transparency measures reported in paragraph 48(a) and (c) of the report submitted on 30 June 1997.  And, since March 1998, the Council's meetings have been partially open to the public;

(iii)	�tipping-off� outlawed: it has been made a disciplinary offence to �tip-off� an officer who is the subject of a complaint; and

(iv)	publicity: The Government has given the IPCC Secretariat HK$3 million for publicity programmes in 1997- 2000.  The IPCC and the CAPO have made greater efforts to inform the public about the Police complaints system and about their work.

�Statistics

52.			The table below provides an analysis of the results of investigations endorsed� by the IPCC between 1995 and 1997 - 

Result of Investigation�1995�1996�1997��(1)	Allegations fully investigated�����	Substantiated/substantiated other than reported�133�113�135��	Not fully substantiated�23�38�60��	Unsubstantiated/curtailed�720�804�856��	False�70�100�330��	No fault�118�116�143��Sub-total:�1,064�(23.0%)�1,171�(23.2%)�1,524�(31.4%)��(2)	Cases not fully investigated�����	Withdrawn/not pursuable�2,837�(61.2%)�2,909�(57.6%)�2,314�(47.7%)��(3)	Informal resolution�732 (15.8%)�972 (19.2%)�1,016 (20.9%)��Total:�4,633�5,052�4,854��

Note:  A complaint may consist of more than one allegation.

Adaptation of Laws (Interpretative Provisions) Ordinance

53.			Article 8 of the Basic Law provides that laws previously in force in Hong Kong - that is, the common law, rules of equity, ordinances, subordinate legislation and customary law - shall be maintained, except for any that contravene the Basic Law.  The Government is systematically adapting the laws of Hong Kong to ensure that the terminology used in our statutes reflect Hong Kong�s status as a Special Administrative Region of the People Republic of China (for example, by changing the term �Governor� to �Chief Executive�).  It also seeks to ensure that the laws themselves are consistent with the Basic Law.

54.			The Interpretation and General Clauses Ordinance (Chapter 1 of the Laws of the HKSAR) is one of the laws requiring adaptation.  Because it deals with the construction, application and interpretation of Hong Kong laws - and in many instances defines the terms and expressions used in those laws - early adaptation was necessary to forestall any uncertainties that might arise in interpreting the laws so affected.

55.			One of the provisions in Chapter 1 requiring adaptation was the reference to the �Crown� in section 66.  Before adaptation, that section provided that -

�No Ordinance shall in any manner whatsoever affect the right or be binding on the Crown unless it is therein expressly provided or unless it appears by necessary implication that the Crown is bound thereby. �

56.			In order to reflect the reality of the resumption of sovereignty, the term �Crown� in section 66 is adapted to �State�.  This does not change the original meaning of the law and both expressions refer to the sovereign government as well as the regional government.  All Ordinances that bind the �Crown� in the past bind the �State� similarly.  The definition clearly shows that state-owned enterprises fall outside the definition of �State�.

57.			The Government has identified 17 Ordinances in the laws of Hong Kong which are explicitly binding on the �Government� but are silent as to whether they bind other State organs.  It has undertaken to review these Ordinances with a view to determining whether the differences in treatment are justified.  Any legislative amendments flowing from the review will be submitted to the first Legislative Council of the HKSAR for consideration.



�	�The previous report� refers to the Fourth Periodic Report of the United Kingdom of Great Britain and Northern Ireland in respect of Hong Kong submitted to the UN in July 1995.

�	As explained in paragraphs 32 to 34 in Part I of this report, the first paragraph of Article 39 of the Basic Law provides that the provisions of the ICCPR and the ICESCR as applied to Hong Kong shall remain in force and shall be implemented through the laws of the HKSAR.  The second paragraph of Article 39 provides that the rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law, and that such restriction shall not contravene the provisions of the preceding paragraphs.

� 	Section 7 of the BORO states that the Ordinance binds only the Government and all public authorities; and any person acting on behalf of the Government or a public authority.

�	The Committee on the Elimination of All Forms of Racial Discrimination made the same recommendations in its Concluding Observations on the United Kingdom�s 13th report under the International Convention on the Elimination of All Forms of Racial Discrimination (examined in March 1996).  The Government responded to that recommendation in paragraph 6 of the 14th report, which was examined in March 1997.  That response was substantially as above.

�	The SDO is discussed in paragraphs 64 to 68 of this report in relation to Article 3.  The PDPO is discussed in paragraphs 305 to 311 in relation to Article 17.  The DDO and the FSDO are discussed in paragraphs 487 to 496 in relation to Article 26.

�	Here and throughout this report �the supplementary report� refers to the Supplementary Report by the United Kingdom of Great Britain and Northern Ireland in respect of Hong Kong under the International Covenant on Civil and Political Rights examined by the Committee in October 1996.

�	He does, however, have jurisdiction over the Police and the ICAC in respect of the administrative Code on Access to Information.

� 	Paragraph 48 of the Final Report by the United Kingdom of Great Britain and Northern Ireland in respect of Hong Kong under the International Covenant on Civil and Political Rights submitted by the United Kingdom on 30 June 1997 (CCPR/C/125).

�	In this context, �endorsed� means that, having examined the findings of CAPO investigations, the IPCC agrees with them.  If it does not, the Council can ask CAPO to clarify areas of doubt or to reinvestigate the complaint.
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