Article 26: right to equal protection before the law


481.			Article 25 of the Basic Law guarantees that all Hong Kong residents shall be equal before the law.  Additionally, Article 22 of the BOR gives domestic legal effect to the provisions of Article 26 of the Covenant.  Some commentators consider that this provision requires the enactment of legislation against all forms of discrimination.  Indeed, as explained in paragraph 354 of the previous report, the BORO meets that requirement in respect of actions between the citizen and the state.  However, calls continue for the extension of such protection to activities between private citizens.


482.			As indicated in paragraph 17 of the Supplementary Report, we have carefully considered the recommendation in paragraph 23 of the Committee�s concluding observations on the previous report - that comprehensive anti-discrimination legislation be adopted, aiming at eliminating all forms of discrimination prohibited under the Covenant (and not already prohibited by existing Hong Kong Law).


483.			As explained in paragraph 18 of the Supplementary Report - and in paragraphs 30 of the United Kingdom�s �Final Report�, the Hong Kong Government fully supports the principle of equal opportunities and is committed to the elimination of all forms of discrimination.


484.			The BORO does indeed already prohibit discrimination based on race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.  But while the BORO binds the Government and public authorities, it does not regulate relations between private persons.  In particular, it does not protect one person from being discriminated against (as described above) by another person.  This is because it has been considered that the protection of the rights of one person against infringement by another is best achieved through specific legislation, i.e. legislation aimed at a specific and established abuse.  In the particular field of protection against discrimination, the enactment of the Sex Discrimination Ordinance and the Disability Discrimination Ordinance in 1995 are instances of specific legislation introduced where a need for such legislation, and widespread community support for it, had been shown to exist.


485.			As noted in the Supplementary Report, anti-discrimination legislation is a new area of law in Hong Kong which has far-reaching implications for the community as a whole.  The Hong Kong Government accordingly maintains its view that a step-by-step approach - allowing both the Government and the community thoroughly to assess the impact of such legislation in the light of experience - offers the most suitable way forward.


Measures against discrimination


486.			The issues of sex discrimination and equal opportunities for women and men are discussed in paragraphs 64 to 68 above in relation to Article 3.  This section discusses the measures taken in relation to discrimination on other grounds.


Disability discrimination


487.			Paragraphs 349 and 350 of the previous report explained the Government�s intention to introduce legislation outlawing discrimination on the ground of disability.  That undertaking was duly fulfilled when the Disability Discrimination Ordinance came into full operation in December 1996.  This provides the legal means to ensure equal opportunities for people with disabilities so as to facilitate their integration into the community to the fullest extent possible.  The Ordinance gives people with disabilities and their associates the legal means to fight for equal opportunities and to fight against discrimination, harassment and vilification. It is now unlawful to vilify people with disabilities, or their associates. It is also unlawful to discriminate against or harass people with disabilities - and their associates - in relation to - 


employment matters ranging from recruitment to in-service matters;


membership of trade unions, qualifying bodies, clubs and access to partnerships;


education; 


access to premises;


provision of goods, services and facilities;


accommodation;


sporting activities; and


exercise of government powers and performance of its functions.


488.			The Equal Opportunities Commission (see paragraphs 23 to 25 above in relation to Article 2) implements and enforces the provisions of the Ordinance.  In December 1996, the Commission issued the Code of Practice on Employment under the Ordinance to provide guidance on the procedures and systems that can help to prevent disability discrimination, harassment and victimisation in employment.  Through its complaint handling mechanism, the Commission provides assistance for people with disabilities who have experienced discrimination, harassment or vilification.  On receipt of complaints, the Commission initiates investigations and encourages conciliation between the parties.  If the complaint cannot be resolved, the Commission may provide other forms of assistance such as legal advice or legal assistance in proceedings should the aggrieved persons take their cases to court.  The Commission also undertakes public education and research programmes to promote equal opportunities for people with disabilities.


Education for disabled children


489.			As explained in paragraphs 342 to 343 of the previous report, all children, irrespective of their degree of disability, receive at least the statutory nine years free and compulsory education.  As far as practicably possible, disabled children are encouraged to receive education in ordinary schools.  To help them integrate into such schools, the Education Department provides support services such as remedial teaching, peripatetic advisory services and counselling�.


490.			However, not all disabled children are able to benefit from education in ordinary schools even with special support.  Some 62 special schools cater for the needs of nearly 7,500 such children (1997-98 academic year).


Access and transport


491.			In 1993, the Commissioner for Transport established a �Working Group on Access to Public Transport by Disabled Persons�.  This comprises representatives from relevant Government departments, major public transport operators and the disabled community.  Since its inception, it has provided a forum for the consideration of measures to improve public transport facilities for persons with a disability.  Its work has resulted in the improvements listed in Annex 19.


�Add value machines� for �Octopus� cards


492.			�Octopus� cards are �smart-card� tickets which can be used by passengers of railways and certain bus and ferry routes.  Passengers can �recharge� these cards at Customer Service Centres or Octopus Add Value Machines at railway stations.  Some commentators have said that the machines are not user-friendly for disabled people.  In April 1998, after consulting local disabled groups, the company that operates the Octopus ticketing system installed a trial add-value unit fitted with braille plates at a selected station.  This was well-received by disabled groups and all Add Value Machines will be fitted with braille plates by the end of 1998.


Powerphones


493.			Commentators have said that the new �Powerphones� (touch-screen payphones) that have been installed at railway stations are difficult for disabled people to use.  That is, they are too high for people in wheelchairs and the touch-screens present difficulties for the visually impaired.


494.			Of the 592 payphones at railway stations, 236 are Powerphones which are touch-screen operated.  The remaining 356 are conventional button-operated telephones equipped with facilities for the visually impaired.  To cater for wheelchair users, at least one payphone at each railway station is installed at a lower height.  In addition, the operator of the Powerphones plans to develop �smart cards� for the visually impaired.  These will connect the telephone line to an operator who will then on-connect the call for the user.


Social security


495.			Severely disabled persons receive a non-means-tested disability allowance.  Those who require constant support at home receive a higher allowance equivalent to twice the amount of the standard disability allowance.


Discrimination on the ground of family status


496.			In paragraph 13 of its Concluding Observations on the previous report, the Committee expresses concern at the absence of legislation to prohibit discrimination on the ground of family responsibility.  In 1996 - in accordance with the �step-by-step� strategy explained in paragraph 354 of the previous report - the Government undertook a study of, and public consultations on, this issue.  It concluded that the problems identified would best be addressed through legislation.  Accordingly, the Family Status Discrimination Ordinance was enacted in June 1997 and came into operation in November that year.  It outlaws discrimination against persons who have responsibility for the care of immediate family members in areas of life similar to those in the Sex Discrimination Ordinance.  As at 30 June 1998, the Equal Opportunities Commission had received 164 enquiries and five complaints in respect of this form of discrimination.


�
Eliminating age discrimination in employment


497.			Commentators have expressed the concern that older workers� - particularly older women - are disproportionately affected by economic restructuring and have greater difficulty than others in finding new jobs.


498.			In August 1996, with a view to establishing the facts, we initiated public consultations to ascertain whether age discrimination was a problem; if so, its nature and extent; and to determine the way forward for tackling such problems as might be identified.  The public expressed divergent views and we accordingly considered it prudent and appropriate to address the issues through a sustained programme of publicity, public education and self-regulation.  Since then, we have launched a series of publicity programmes and in February 1998, published guidelines to help employers eliminate discrimination in the workplace.  These addressed key phases of the employment process, including recruitment, advertising, employment agency services, selection, promotion and so forth.  A copy of the guidelines is at Annex 20.  Additionally, the Labour Department ensures that employers placing vacancy orders with the Department's Local Employment Service� do not impose restrictive age requirements.


499.			Some commentators have maintained that the consultation findings lacked objectivity.  But data from other sources indicates that discrimination against older workers is not the problem that some believe it to be.  Statistics published by the Census and Statistics Department (Annex 21), indicate that - in the first quarter of 1998 - the unemployment rates for the 30 to 39 and 40 to 49 age groups were respectively 2.3% and 2.9%.  The rate for workers aged 20 to 29 was 3.8%. These figures do not suggest that the position of older workers is worse than that of younger ones.  Nor are women worse off than men: the first quarter rate was 1.7% for women aged 30 to 39 and 2.3% for those aged 40 to 49.  The corresponding rates for men in the same age groups was 2.7% and 3.3.% respectively.


500.			These indications have been affirmed by the experience of the Labour Department's conciliation service.  At the time of finalising this report, the Department  had received only one complaint in relation to a claim of discrimination on the ground of age.  


Protection of people of different sexual orientation and racial minorities


501.			In June 1996 and June 1997 - with the object of establishing whether discrimination on the grounds of sexual orientation and race existed and, if so, their nature and extent - we conducted discrete studies and consultations on these forms of discrimination.  In both cases, over 80% of respondents were opposed to anti-discrimination legislation. But there was unanimous support for the use of educational means to address the issues.


502.			Accordingly, we are spending some $7 million over the two years 1997 to 1999 on measures to promote equal opportunities, particularly in these two areas.  Those measures include extensive publicity programmes, community participation projects and discrete codes of practice for employers and employees.  The codes are similar to that in relation to age.


503.			Commentators have said that this approach ignores the need to protect minorities from discrimination on the part of the majority.  Indeed, our practice of consultations is - it is said - at fault for pandering to �majoritarian� views.  It is also said that, by not legislating against these forms of discrimination, we are failing to meet our obligations under Article 26 of the Covenant and Articles 2 and 5 of the ICERD.


504.			We agree that governments should protect minorities from discrimination.  This is a fundamental principle of the BOR which binds public bodies, the Government and their agents.  It is also true that governments must sometimes take the lead ahead of popular consensus.  But, in our view, they must also be attentive to the climate of public opinion.  A balance must be struck between conflicting pressures and judgements made about what is appropriate at particular times in particular places.  Legislation with wide-reaching social implications requires the support of the community or it will not be effective.  This is particularly true of anti-discrimination legislation which intimately impinges on the daily lives of ordinary people.  The public consultations in regard to race clearly indicated that the Government could not look for adequate community support for legislation in that area, at least for the time being.  Fears were expressed that the introduction of such legislation could engender resentment on the part of the majority, to the detriment of the minorites for whose benefit it was intended.  Hong Kong, it was felt, was a cosmopolitan city whose citizens were well aware that their own best interests lay in establishing and maintaining good relations with all peoples and all races.  They did not need legal compulsion towards that end.


505.			Our minds are not closed and we shall keep the situation in view.  But, pending any significant change of circumstances, we will persist with our efforts to raise public consciousness of the issues and, through continuing educational initiatives, gradually to foster a culture of mutual understanding, respect and tolerance.


Prosecution Policy of the Department of Justice


506.			Having regard to the provision of this Article that �all persons are equal before the law�, some commentators have questioned the propriety of a decision by the Secretary of Justice not to proceed with prosecution in a recent criminal case allegedly involving a famous personality.  The Secretary�s decision was made in accordance with established prosecution policy as described in the following paragraphs.


�
507.			Article 63 of the Basic Law provides that the Department of Justice shall control criminal prosecutions free from any interference.  In making a prosecutorial decision, the Secretary for Justice acts in a quasi�judicial capacity and does not take orders from the Government or any law enforcement agency.  It has never been the Government�s responsibility to prosecute.  The law enforcement agencies conduct investigations.  Once those are complete, the Secretary for Justice decides whether to prosecute and, if so, conducts the case.  This separation of functions ensures that an independent and objective judgement is applied to the case as prepared by the law enforcement bodies (the Commissioner of Police, the Commissioner of ICAC, the Director of Immigration or the Commissioner of Customs and Excise, and so forth).


508.			In deciding whether to initiate a prosecution, the Department of Justice follows the guidelines in the booklet �Prosecution Policy: Guidance for Government Counsel�.  It was issued by the former Attorney General in 1993 and updated in 1998.


509.			The guidelines provide that there must be enough evidence to prove all the elements of an offence. A bare prima facie case is, generally speaking, insufficient to warrant prosecution.  There must be a reasonable prospect of securing a conviction because it is not in the interests of public justice, nor of the public revenue, that weak or borderline cases should be prosecuted.  In evaluating the evidence, the prosecutor must have regard to such matters as admissibility of evidence, the credibility of witnesses, conflict of evidence, the impression witnesses are likely to make on a judge or a jury, the lines of defence that are open to the accused, and so on.   The prosecutor will need to bear many matters in mind, including the fact that evidence that is admissible against one suspect may not be admissible against another.  For example, the written confession of an accused person may not be used to implicate another accused.


�
510.			The second criterion is the public interest.  Regard must be had to the effect that the prosecution, successful or unsuccessful as the case may be, would have upon public morale and order, and any other considerations affecting public policy.


511.			The prosecutor must consider other factors, such as the surrounding circumstances of the offence; its seriousness; its practical effects; extenuating circumstances, if any; possible effect of a decision to prosecute on other people; how the court might view the offence if there were a conviction; and so forth.


512.			The policy of not disclosing the reasons for any prosecution decision is a long-standing one that has been consistently applied in Hong Kong.  The policy was not created for the convenience of the Secretary for Justice.  The approach is firmly embedded in English practice, and is reflected elsewhere in the common law world.  It was formulated to safeguard the integrity of the criminal justice system and to protect the legitimate interests of those caught in that system.  It is to ensure that the safeguards provided for defendants in criminal trials (the presumption of innocence, right of cross-examination; requirement of proof beyond reasonable doubt) are not disregarded in the course of non-judicial enquiry.





�	As at 30 June 1998, 1,382 disabled children were receiving education in ordinary schools. �Peripatetic� services entail the �server� going to the client.  The advisors go from school to school visiting disabled children placed there, helping them to overcome any learning and/or communication difficulties, and advising teachers and social workers how best to help and teach them.


�	In this context, �older workers� are those aged 35 or above.


� 	The Local Employment Service helps people seeking work to find it.  It also helps employers to fill job vacancies.  It is discussed in detail in the ICESCR 1 in relation to Article 6 of that Covenant.
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