Article 21: right of peaceful assembly


375.			At the constitutional level, Article 27 of the Basic Law guarantees the freedom of association, of assembly, of procession and of demonstration.  Article 17 of the BOR gives domestic effect to the provisions of Article 21.


The operation of the Public Order Ordinance


376.			The Public Order Ordinance (Chapter 245) is the principal legal instrument for the regulation of public meetings and processions.  In February 1997, in accordance with Article 160 of the Basic Law, the Standing Committee of the National People�s Congress (NPC) of the People�s Republic of China decided, inter alia, that certain amendments that had been made to the Societies Ordinance (Chapter 151) and the Public Order Ordinance (Chapter 245) (since 1992 and 1995 respectively) should not be adopted as the laws of the HKSAR.  The NPC also resolved that the HKSAR should enact laws on its own to ensure that there would be no legal vacuum on 1 July 1997.


377.			Taking into account public views�, the then Chief Executive (Designate)�s Office introduced two amendment Bills into the Provisional Legislative Council in May 1997�.  The proposed amendments were based on the following three guiding principles -


(a)	striking a proper balance between civil liberties and social order;


(b)	upholding the Basic Law and the Covenant as applied to Hong Kong; and


(c)	guarding against interference by foreign political forces in local political activities.


The Bills were passed by the Provisional Legislative Council and came into effect on 1 July 1997.  Annex 15 explains the amendments in chart form�.


378.			The major change to the Public Order Ordinance was the introduction of a �Notice of No Objection� system for the organisation of public processions.  This requires organisers of public processions, in normal circumstances, to notify the Commissioner of Police of their intention to hold processions at least seven days in advance (this was the practice before the Ordinance was amended).  The Commissioner must give a clear reply, stating whether he has any objection to the activity, no less than 48 hours prior to the scheduled procession.  If the Commissioner objects to the procession, he must inform the organisers of his reasons for so objecting.  Those reasons must comply with the provisions of Article 21 of the Covenant.  If the organisers are aggrieved by the Commissioner�s decision, they may appeal to an independent appeal board formed under the Public Order Ordinance.  Alternatively, they may apply for judicial review.


379.			The Ordinance empowers the Commissioner of Police to impose conditions or to prohibit/object to the holding of public meetings and processions on grounds of �national security, public safety, public order (ordre public) and protection of rights and freedom of others if it is reasonably considered necessary�.  This formulation is to ensure consistency with Article 21 of the Covenant�.


380.			There have been concerns that these amendments would have adverse effects on the freedom of assembly.  This has not proved to be the case and peaceful demonstrations remain very much a way of life in Hong Kong.  The Police have not prohibited or objected to any public meetings or processions since the amendments came into effect.  Indeed, some 1,807 public meetings and processions were held between 1 July 1997 and 30 June 1998.  Most were peaceful and orderly and have resulted in only nine people being prosecuted in a total of just two cases.  Four of the persons so prosecuted were convicted for breaching the Legislative Council (Power and Privileges) Ordinance (Chapter 382), two for obstructing Police on duty - an offence under the Summary Offences Ordinance (Chapter 228) - and two for assaulting Police officers - an offence under the Police Force Ordinance (Chapter 232).


381.			There has been no change in the way that demonstrations are handled.  The Police seeks to strike a balance between the rights of participants to express their views freely and the need to ensure that no danger or inconvenience is caused to others.  All Police officers are instructed, in all circumstances, to exercise maximum restraint, to use minimum force, and to use that only when absolutely necessary.


Complaint against Police handling of a demonstration at the 30 June 1997 reunification ceremony


382.			Commentators have expressed concern that actions taken by Police officers on duty outside the venue of the reunification ceremony may have constituted an infringement of the freedom of expression.  Their concerns stem from a complaint - lodged by a participant in a demonstration there - that his public address was effectively �drowned out� when the Police broadcast a recording of Beethoven�s Fifth Symphony at high volume.  The Complaints Against the Police Office (CAPO - see paragraph 50 under Article 2) investigated the complaint and found that there was inadequate evidence that the broadcast was an unnecessary use of authority.  However, the Independent Police Complaints Council (IPCC - see paragraph 50 above in relation to Article 2) disputed these findings and held the complaint substantiated.


383.			The IPCC made the following recommendations, which have been accepted by the Commissioner of Police -


	(a)	the Police should normally act under the presumption that demonstrators are doing no more than exercising their freedom of expression protected under the Basic Law and the BOR unless there is very specific and reliable information to the contrary;


	(b)	Police tactics in handling demonstrations should be reviewed to ensure that they conform with this approach.  In particular, Police procedures and measures should be commensurate with the actual behaviour shown by the demonstrators, in terms of any direct threat to public order, rather than imagined possible motives or possible actions of the demonstrators;


	(c)	the measures adopted should be designed to ensure that demonstrations are facilitated in a way which does not give rise to a breach of public order or public peace; and 


	(d)	the Police should avoid tactics which have the effect of or which may reasonably give rise to the perception that the rights or freedom of expression and of assembly and demonstration are being unnecessarily curtailed.


384.			The Commissioner of Police will incorporate the recommendations into the procedures and guidelines for handling public processions and meetings.


� 	The Chief Executive (Designate)�s Office issued a consultation document �Civil Liberties and Social Order� in April 1997.  The consultation attracted comments from a wide spectrum of the community.


� 	Meetings of the Provisional Legislative Council were at that time held in the Shenzhen Special Economic Zone.  The Council was an interim body established by the Preparatory Committee under the authority and powers of the National People�s Congress of the PRC to establish the first Legislative Council.


� 	The amendments to the Societies Ordinance concern the freedom of association and are therefore discussed in relation to Article 22.


� 	The Ordinance defines �national security� as the �safeguarding of the territorial integrity and the independence of the People�s Republic of China�.  This interpretation is taken from the United Nations publication �Freedom of the Individual under Law: an Analysis of Article 29 of the Universal Declaration of Human Rights�.  In July 1997, the Chief Executive in Council issued administrative guidelines to the Commissioner of Police to ensure that the application of this concept was consistent with the ICCPR.
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