Article 4: public emergencies


Emergency Regulations


88.			In paragraphs 14 and 15 of its Concluding Observations on the previous report, the Committee expressed concern that there were no detailed legislation/regulations to cover emergencies.  And the Committee regretted that the provisions on that subject in Article 18 of the Basic Law� appeared not to correspond with the provisions of Article 4 of the Covenant.�


89.			Should an emergency arise in future, the capacity exists under the Emergency Regulations Ordinance to make new regulations.  The provisions of section 5 of the BORO (which corresponds to Article 4 of the Covenant) and Article 39 of the Basic Law (which provides that the provisions of the ICCPR and the ICESCR as applied to Hong Kong shall remain in force) - together ensure that any such regulations would need to be consistent with Article 4 of the Covenant.  That is, derogating measures may be taken only to the extent strictly required by the exigencies of the situation and in accordance with law. No measure shall be taken that is inconsistent with any obligation under international law that applies to Hong Kong; that involves discrimination solely on the ground of race, colour, sex, language, religion or social origin; or derogates from certain specified articles in the BOR (corresponding to those of the Covenant).


�
National laws applicable to Hong Kong in emergency


90.			Article 18 of the Basic Law provides that in the event that the Standing Committee of the National People�s Congress decides that the HKSAR is in a state of emergency, the Central People�s Government may issue an order applying the relevant national laws in the Region.  The provision only applies to a state of war, or to a situation of turmoil which endangers national unity or security and is beyond the control of the HKSAR Government.  This clearly means that the HKSAR Government has the primary responsibility to deal with such turmoil in the first place.


91.			Under Article 14(2) of the Basic Law, the HKSAR Government is responsible for maintaining public order in the SAR.  The Police, other local law enforcement agencies and emergency services are staffed, equipped and trained to deal with any conceivable internal security problems which might arise.  The possibility of the extreme scenarios envisaged in Article 18 of the Basic Law is remote in the light of the public order situation in Hong Kong.  Even in those extreme scenarios, Article 18 of the Basic Law will be read with Article 39 of the Basic Law.  In other words, derogating measures may be taken only to the extent strictly required by the exigencies of the situation.


92.			Article 14(3) of the Basic Law does provide for the Garrison to assist in the maintenance of public order and in disaster relief, but only at the request of the HKSAR Government. Even in the highly unlikely circumstances that the PLA Garrison were to be required to assist under extreme situations, they would be bound by Article 14(4) of the Basic Law to strictly abide by the laws in force in Hong Kong at the time.





�	In this connection, Article 18 of the Basic Law provides that �In the event that the Standing Committee of the National People�s Congress decides to declare a state of war or, by reason of turmoil within the Hong Kong Special Administrative Region which endangers national unity or security and is beyond the control of the government of the Region, decides that the Region is in a state of emergency, the Central People�s Government may issue an order applying the relevant national laws in the Region.�


�	The Committee will recall that, in paragraph 51 of the previous report, we explained that - following a review of the Emergency Regulations Ordinance in relation to the BORO - the Government had repealed all former subsidiary legislation under that Ordinance.  This was because many of the regulations - some of which dated back to the Second World War - were anachronistic and inconsistent with the BORO (and therefore with the Covenant).
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