Article 15: no retrospective criminal offences or penalties


297.			Article 12 of the BOR gives domestic effect to the provisions of Article 15.


No retrospective offences


298.			In paragraphs 233 and 234 above (in relation to Article 12), we explained the retrospective effect by the Immigration (Amendment) (No.3) Ordinance 1997 on right of abode.  That, of course, relates to the acquisition of a right, not to the commission of a criminal offence.  Nevertheless, the legality of the �retrospective provision� in that Ordinance was challenged in the case of Cheung Lai Wah v Director of Immigration (CACV 203/1997).  The argument adduced in litigation was that some persons �caught� by the retrospective effect of the provision might be exposed to criminal prosecution in consequence.  Therefore, it was argued, the provision was inconsistent with Article 12 of the BOR.  Two of the three judges of the Court of Appeal held that the provision was valid.  In construing the meaning of Article 12 of the BOR, the Court held that the necessity from time-to-time to make retrospective legislation should not be absolutely prohibited simply because persons could, in consequence, be liable to prosecution under other ordinances.  Rather, the Court ruled, any such persons should have immunity from prosecution.


Benefit of lighter sentence under new legislation


299.			In paragraph 195 of the previous report, we explained that the Court of Appeal had developed two different approaches to the interpretation of Article 12(1) of the BOR (which corresponds to subsection (1) of Article 15) in respect of cases where two new offences were created to replace an old offence, with one carrying a heavier penalty and the other a lighter one.  In R v Faisal [1993] 3 HKPLR 220, the Court of Appeal looked to the form of the old and the new offences.  However, the Court of Appeal refused to follow R v Faisal in R v Chan Chi Hung [1993] 3 HKPLR 243.  Rather, the Court considered it necessary to have regard to the underlying facts.  In May 1995, as explained in the previous report, the Privy Council of the United Kingdom heard an appeal by the unsuccessful appellant in R v Chan Chi Hung.  At the time of submitting the previous report, the Privy Council had reserved its decision.  It delivered that decision on 26 July 1995.


300.			The Privy Council took the view that - given that the focus of Article 12 of the BOR was on what the defendant actually did - the question was how the defendant would have stood if he had been convicted and sentenced for what he did under the new law rather than the old.  The Council considered the range of sentences that might have been imposed if the appellant had been convicted and sentenced under the new law on the day he committed the offences.  It determined that the new law offered two alternative choices of offence, the choice depending upon the intention of the offender.  On the agreed facts, it was plain that the offender should be convicted with intent to commit the offence which carried the heavier penalty among the two new offences.  It would have made no difference if the appellant�s guilty conduct had taken place later (that is, under the new law) because the maximum sentence under the more serious of the new offences was the same as that under the old offence. The appellant had therefore suffered no injustice.
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