Article 12: liberty of movement


Legal protections


222.			At the constitutional level, Article 31 of the Basic Law provides that Hong Kong residents shall have freedom of movement within the region and freedom of emigration to other countries and regions.  The rights prescribed in Article 12 of the Covenant are further secured by Article 39 of the Basic Law which entrenches the provisions of the Covenant (and the ICESCR) as applied to Hong Kong.


223.			Additionally, as explained in paragraphs 141 and 142 of the previous report, Article 8 of the BOR gives domestic effect to the protections in Article 12 of the Covenant.


224.			Thus, in general�, there are no constraints on how or where residents may live.  The laws do not interfere with the right of persons to leave Hong Kong, except in the special circumstances explained in the previous report and rehearsed below.  We believe that these restrictions - being provided by law, necessary, and consistent with the other rights recognized in the Covenant - fall within the scope of the exceptions in Article 12(3) and in Article 8(3) of the BOR.


225.			The circumstances in which the freedom of movement and the right to leave Hong Kong may be restricted are -


(a)	intent to evade payment of wages or other moneys owed under a contract of employment: if an employer or former employer is about to leave Hong Kong with such intent, section 67 of the Employment Ordinance (Chapter 57) enables his employees to apply to a District Judge for a warrant ordering that the employer be apprehended and brought before a District Judge.  Judges will only issue such warrants if they are satisfied that there is probable cause for believing that an employer is about to leave Hong Kong with such intent.  They may require such employers to enter bonds for their appearance in court until they have paid their employees the full amount owed to them;


(b)	non-payment of tax: section 77 of the Inland Revenue Ordinance (Chapter 112) provides that a District Judge may issue a departure prevention direction to restrain any person from leaving Hong Kong if he has not paid, or furnished security for payment of, any tax due from him.  The direction is only issued if the Judge is satisfied that there are reasonable grounds for believing that the person intends to depart and that it is in the public interest to issue the direction.  The provision enables persons aggrieved by such directions to appeal to the Court of First Instance to set aside or suspend the directions, or dismiss the appeal;


(c)	investigation of a travel agent suspected of conducting business contrary to the public interest: where such a suspicion exists, section 21 of the Travel Agents Ordinance (Chapter 218) empowers the Registrar of Travel Agents (the Registrar) to conduct an investigation into the business of a licensed travel agent so suspected.  Section 29 of the Ordinance enables the Registrar to apply to a magistrate on an ex parte basis, by statement made on oath by the Registrar or an authorised officer, for a prohibition order to stop a person leaving Hong Kong.  Before making such an order, the magistrate must be satisfied that the person to be stopped is in a position to assist the Registrar�s investigation; that there are reasonable grounds for believing that the person intends to leave Hong Kong; and that it is in the public interest to prevent that person�s departure so that he can assist in the investigation of the travel agent.  Persons aggrieved by such an order may appeal to the Court of First Instance under section 29(10) of the Ordinance; and 


(d)	persons under investigation for offences under the Prevention of Bribery Ordinance:  section 17A of the Prevention of Bribery Ordinance previously provided that magistrates might, upon the application ex parte of the Commissioner of the ICAC, order persons who were under investigation in respect of offences �alleged or suspected� to have been committed by them to surrender their travel documents to the Commissioner.  As foreshadowed in paragraph 146 of the previous report, it was necessary to amend the section by replacing the words �alleged or suspected� by �reasonably suspected� in order to bring the section in line with Article 8(2) of the BOR and Article 12 of the Covenant.  This was effected in 1996 with the enactment of the Prevention of Bribery (Miscellaneous Provisions) Ordinance 1996.


Hong Kong travel documents


226.			Article 154 of the Basic Law authorises the HKSAR Government to issue HKSAR passports to all Chinese citizens who hold permanent identity cards of the Region (persons who hold such cards have the right of abode in Hong Kong). The Hong Kong Special Administrative Region Passports Ordinance (Chapter 539) prescribes the detailed rules for the processing and issue of HKSAR passports.


Issue of HKSAR passports and statistics: Hong Kong Special Administrative Region Passports Ordinance


227.			The Immigration Department is the sole authority for the processing and issue of the HKSAR passports, and for updating the related database.  On average, it takes 15 working days to process a passport application.  But urgent applications can be �fast-tracked�.  As at 30 June 1998, the Department had issued about 600,000 HKSAR passports.


Number of countries offering visa-free entry to visitors from the HKSAR


228.			The Committee has previously been informed2 that - as at June 1997- the United Kingdom and 18 other countries had announced their intention to grant visa-free entry to visitors holding HKSAR passports.  As at 30 June 1998, 50 countries/territories had granted this.  Several other countries, including the USA, Germany, Italy and Japan, grant multiple-entry visas of extended validity to such visitors.  The Government will continue its efforts to secure greater travel convenience for Hong Kong residents.


229.			Article 154 of the Basic Law also empowers the HKSAR Government to issue travel documents �to all other persons lawfully residing in the Region�. Non-permanent residents who do not have any other travel document may be issued with Document of Identity for Visa Purposes.   The document is issued by the Director of Immigration under the Immigration Regulations (Chapter 115 subsidiary legislation).  They are valid for seven years and normally have an endorsement stating that 'the holder of this document may return to Hong Kong during its validity without a visa'.


Right of abode


230.			Article 24 of the Basic Law provides that permanent residents of the HKSAR shall have the right of abode in the HKSAR and be qualified to obtain, in accordance with the laws of the Region, permanent identity cards which state their right of abode.  Article 24 also states that permanent residents of the HKSAR shall be:


(1)	Chinese citizens3 born in Hong Kong before or after the establishment of the Hong Kong Special Administrative Region;


(2)	Chinese citizens who have ordinarily resided in Hong Kong for a continuous period of not less than seven years before or after the establishment of the Hong Kong Special Administrative Region;


(3)	Persons of Chinese nationality born outside Hong Kong of those residents listed in categories (1) and (2);


(4)	Persons not of Chinese nationality who have entered Hong Kong with valid travel documents, have ordinarily resided in Hong Kong for a continuous period of not less than seven years and have taken Hong Kong as their place of permanent residence before or after the establishment of the Hong Kong Special Administrative Region;


(5)	Persons under 21 years of age born in Hong Kong of those residents listed in category (4) before or after the establishment of the Hong Kong Special Administrative Region; and


(6)	Persons other than those residents listed in categories (1) to (5), who, before the establishment of the Hong Kong Special Administrative Region, had the right of abode in Hong Kong only.


231.			Article 24 is silent as to how persons who qualify as permanent residents are to establish that status.  To meet that need, the Immigration (Amendment) (No.2) Ordinance (�the No. 2 Ordinance�) - enacted on 1 July 1997 replaced the previous provisions of the Immigration Ordinance on permanent residency, clarified other provisions of Article 24, and introduced provisions for establishing that right in respect of claims under Article 24(4), (5) and (6).  It also provided for the circumstances in which persons lose that right and for the retention by such persons of a right to land in Hong Kong.


232.			Under the No.2 Ordinance, persons in categories (4) and (5) may forfeit the right of abode if they are absent from Hong Kong continuously for 36 months.  Those in category (6) may lose it if they are absent from Hong Kong for 36 months after acquiring the right of abode elsewhere4 .  Permanent residents who left Hong Kong before 1 July 1997 and have obtained foreign nationality may retain the right of abode in the HKSAR.  There is no need for them to return to Hong Kong in order to do so.  Should they return to Hong Kong and wish to remain there, those who are ethnically Chinese will normally be regarded as Chinese nationals and will automatically retain their right of abode.  But they may, at their option, remain in Hong Kong as foreign nationals and, subject to certain conditions5 , retain the right of abode.  Essentially, they need only declare their new nationality to the Immigration Department.  But there are certain exceptions (related to when the applicant left Hong Kong, how long he/she was away, and when he/she makes the declaration to the Immigration Department) that might prevent an applicant from retaining the right of abode.  But persons so affected will still be free to enter Hong Kong for residence, study, and work without restriction.


Certificate of Entitlement (C of E) Scheme


233.			





	Before 1 July 1997, persons covered by Article 24(3) of the Basic Law were not entitled to the right of abode in Hong Kong.  The Basic Law is silent on the procedures by which persons may establish their entitlement to the right of abode in the HKSAR.  The Immigration (Amendment) (No. 3) Ordinance  (�the No.3 Ordinance�) was enacted on 10 July 1997, with effect from 1 July 1997, to provide such procedures.  This Ordinance, which introduced the C of E Scheme, provides that a person�s status as a permanent resident of the HKSAR under Article 24(3) of the Basic Law can only be established by his/her holding, amongst other things, a valid travel document with a valid C of E affixed to it.  In this connection, persons who were born in Mainland China to Hong Kong residents and claim that they have the right of abode in the HKSAR have to apply for a valid travel document and C of E before being admitted to Hong Kong.  This arrangement ensures that those who claim that they have the  right of abode in the HKSAR under Article 24(3) of the Basic Law have that claim verified before entering the HKSAR.  As at 30 June 1998, the Scheme had ensured the speedy and orderly admission of about 25,000 eligible children.


Legal challenges to the No.2 and No.3 Ordinances


(a)	Cheung Lai-wah V Director of Immigration


234.			Following the enactment of the No.3 Ordinance, parents of over 1,000 children born in Mainland China applied for legal aid to challenge the C of E Scheme�s consistency with the Basic Law.  Legal aid was granted to enable four test cases to be judicially reviewed.  Cheung Lai-wah, the applicant in one of the four test cases, is a child born out of wedlock to a father who is a permanent resident in Hong Kong and a mother who was resident in Mainland China.  The applicant entered Hong Kong before the two Ordinances took effect on 1 July 1997.  In October 1997, the Court of First Instance affirmed the legality of the C of E Scheme and its consistency with the Basic Law.  The Court also held the retrospectivity of the No.3 Ordinance to be lawful.  It rejected the argument, advanced on behalf of the applicants, that any person who claims the right of abode is entitled to enter and/or remain in the HKSAR pending the determination of his claim.  The Court also ruled that children born out of wedlock outside Hong Kong - to fathers who were permanent residents in Hong Kong - were eligible for the right of abode under Article 24 of the Basic Law irrespective of the status of their mothers.  And the provision on illegitimacy in the No.2 Ordinance6, was unconstitutional.


235.			The Government and the applicants in the four test cases appealed against these rulings.  In April 1998, the Court of Appeal upheld the legality of the C of E Scheme and its retrospectivity to 1 July 1997.  But it held that the C of E Scheme did not apply to persons who were in the HKSAR and came to Hong Kong before 1 July 1997.  The illegitimacy provision was again ruled unconstitutional.


236.			The applicants had also challenged the legality of the Provisional Legislative Council and thus of the No.2 and No.3 Ordinances that it had passed.  The Court of Appeal addressed that issue in May 1998, affirming the Council�s legality.


(b)	Chan Kam-nga V Director of Immigration


237.			The Immigration No.2 Ordinance stipulates, amongst other things, that in order for a child of Chinese nationality born outside Hong Kong to a parent who is a permanent resident of the HKSAR to be qualified for the right of abode, one of their parents must be a Chinese citizen and have acquired the right of abode at the time of the children�s birth.  The parents of 81 children who were born in Mainland China before either of their parents had acquired the right of abode in Hong Kong have applied for judicial review.  They contend that the No.2 Ordinance is inconsistent with Article 24(3) of the Basic Law which does not specify that a parent must be a permanent resident at the time of a child�s birth to acquire the right of abode.  They also contend that the C of E Scheme is inconsistent with Article 24 of the Covenant in that the Scheme has the practical effect of separating the Mainland children in question from their parents and siblings.


238.			Chan Kam-nga is one of the 81 children.  Her case - which is the representative case for the group - was heard before the Court of First Instance in January 1998.  The Court held that the provision under challenge was unconstitutional.  The Government appealed and - in May 1998 - the Court of Appeal reversed that decision, ruling that the provision was consistent with the Basic Law.


239.			All parties to these cases have appealed against those decisions of the Court of Appeal that were not in their favour.  The Court of Final Appeal will hear the appeals in January 1999.  In the meantime, pending the conclusion of the court proceedings, no one involved in those proceedings whose right to remain in Hong Kong is affected by the Ordinances will be removed from the HKSAR.


240.			Several commentators have expressed the view that the No.3 Ordinance 1997 contravenes Article 158 of the Sino-British Joint Declaration, Article 24(3) of the Basic Law, Articles 12(4) and 15(1) of the Covenant and Articles 8(4) and 12 of the BOR.  The Government considers that the allegation is without foundation.  The C of E Scheme does not deprive individuals of their rights.  It merely aims to ensure that persons claim that they have the right of abode under Article 24(3) of the Basic Law have that claim verified before entering the HKSAR.


241.			Commentators have also said that the Immigration (Amendment) (No.2) Ordinance 1997 exacerbates the existing problem of split families.  The Government does not accept that view.  The provisions of the Ordinance do not require family members to live apart from one another.  If families do live apart it is because they have chosen to do so and not because of the Ordinance.  Hong Kong permanent residents have the right to leave Hong Kong and to join their families in Mainland China.


�
Lawful entry into Hong Kong


242.			Hong Kong maintains its traditionally liberal visa policy.  Nationals from some 170 countries and territories can visit Hong Kong visa-free for periods of between seven days and six months.  A dedicated immigration unit handles applications from visitors who do need visas to visit Hong Kong.  Most (about 74%) of such applications are finalised within four to six weeks after receipt.


Changes to the status of British citizens


243.			British citizens in Hong Kong used to have special immigration status, reflecting the constitutional relationship between Hong Kong and the United Kingdom.  They were granted visa-free access of 12 months on arrival and could work, study or live in Hong Kong without the need to apply for visas.  Those who had been ordinarily resident in Hong Kong for a continuous period of seven years acquired the �right to land�, a status similar to permanent residence but without the right not to be deported.


244.			The status of British citizens is now no different from that of other foreign nationals.  They can visit Hong Kong without visas for up to six months.  But they must apply for visas to work, study or live in Hong Kong.  Those who entered Hong Kong before April 1997 were permitted to remain until their current limits of stay expired.  If they wished to remain after that, they had to apply for extensions.  Like other foreign nationals, those who have been ordinarily resident in Hong Kong for seven years can apply for permanent resident status.


�
Assistance for Hong Kong residents in Mainland China


245.			The Immigration Department provides certain forms of assistance to Hong Kong residents who - while in Mainland China - lose their travel documents, are detained, or imprisoned.  In essence, such assistance comprises  -


loss of travel documents: the Department will make prior arrangements with the appropriate control points (border posts, airport control centres); and


detention or imprisonment: if Hong Kong residents are detained by the Mainland authorities on criminal charges, the Hong Kong Police Force will ascertain their whereabouts and the reason for their detention.  If a Hong Kong resident has been unlawfully detained by people other than the Mainland authorities, the Hong Kong Police will request the National Central Bureau (NCB) of Interpol China to take such action as may be necessary to free them.  Where necessary, the Hong Kong Police will provide background information and criminal intelligence to the NCB.


�	As elsewhere, there are - and always have been - certain areas to which access is restricted.  These include military facilities (barracks and firing ranges) and the border areas between Hong Kong and the Shenzhen Special Economic Zone.  Access to the border areas is normally restricted to residents in those areas (otherwise special permits are necessary).  The restrictions are necessary for the control of illegal immigration.


2	Paragraph 31 of the Final Report by the United Kingdom of Great Britain and Northern Ireland in respect of Hong Kong under the International Covenant on Civil and Political Rights (UN reference) (CCPR/C/125).


3 	According to the �Explanations of Some Questions by the Standing Committee of the NPC Concerning the Implementation of the Nationality Law of the PRC in the HKSAR�, �Chinese citizens� means all Hong Kong residents who are of Chinese descent and born in Chinese territory (including Hong Kong).


4 	Paragraph 7, Schedule 1 to the Immigration Ordinance (Chapter 115) - amendment of 1 July 1997.


5 	These are set out in paragraph 6 of Schedule 1 to the Immigration Ordinance and in Articles 5 and 6 of �Explanations of some questions by the Standing Committee of the National People�s Congress concerning the Implementation of the Nationality Law of the People�s Republic of China in the HKSAR�.  These are reproduced at Annex 11.


6	This introduced into Schedule 1 of the Immigration Ordinance (Chapter 115) the provision that the relationship of parent and child is taken to exist as follows-


(a)	of a mother and child, between a woman and a child born to the mother in or out of wedlock;


(b)	of a father and child, between a man and a child born to him in wedlock or, if our of wedlock, between a father and a child subsequently legitimated by the marriage of his parents;


(c)	of a parent and adopted child, between a parent and a child adopted only in Hong Kong under an order made by a Court in Hong Kong under the Adoption Ordinance (Cap.290).
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