Article 9: liberty and security of person


Legal protections


150.			At the constitutional level, Article 28 of the Basic Law guarantees that �the freedom of the person of Hong Kong residents shall be inviolable.  No Hong Kong resident shall be subjected to arbitrary or unlawful arrest, detention or imprisonment.  Arbitrary or unlawful search of the body of any resident or deprivation or restriction of the freedom of the person shall be prohibited.  Torture of any resident or arbitrary or unlawful deprivation of the life of any resident shall be prohibited.��


151.			The liberty and security of person are further guaranteed under Article 5 of the BOR which corresponds to Article 9 of the Covenant.


The Law Reform Commission Report on Arrest 1992


152.			In paragraphs 69 and 70 of the previous report, we explained that a Government working group was examining the Law Reform Commission�s recommendations in the light of the current state of crime in Hong Kong. The Commission had recommended that Hong Kong�s law enforcement agencies should adopt certain provisions in the United Kingdom�s Police and Criminal Evidence Act 1984.  Those provisions prescribed detailed procedural requirements and safeguards to avoid possible abuse of power.  A government working group was formed to study these recommendations and formulate proposals in regard to their application. In so doing, it sought to strike a balance between the need for effective law enforcement and the protection of human rights.


�
153.			The working group proposed improvement measures in relation to the powers of law enforcement agencies to stop, search, arrest and detain a person.  These proposals were put to public consultation in 1996 and received general support.  Accordingly, in June 1997, the Government decided to implement the working group�s recommendations over the next three years, priority being accorded to those on detention.  Implementation entailed -


(a)	publishing leaflets on the powers and procedures relating to stop, search, arrest and detention;


(b)	formalising existing practice by appointing �Custody Officers� to ensure the proper treatment of persons in detention and �Review Officers� to assess the need for further detention;


(c)	extending the use of videotaping interviews of suspects;


(d)	amending legislation to -


(i)	clarify the provisions governing the length of detention;


(ii)	provide continuous and accountable review of the need for longer periods of detention; and


(iii)	provide a statutory right for an arrested person to inform a friend or relative or consult a lawyer privately at any time (again, formalising an existing practice); and


(e)	improving the standard of detention facilities.


Challenges to lawfulness of detention


154.			The remedy of habeas corpus gives effect to the principle expressed in Article 5(4) of the BOR, which corresponds to this Article. Applications for a writ of habeas corpus can be made under the common law.  The common law rules on habeas corpus are heavily influenced by the United Kingdom Habeas Corpus Act 1679 and 1816 and to their historical development.  The two Acts used to apply to Hong Kong by reference in the Application of English Law Ordinance (Chapter 88) which ceased to have effect after 30 June 1997.  The Supreme Court Ordinance (known after 30 June 1997 as the High Court Ordinance) was amended to include in it provisions of equivalent effect to the relevant provisions of the two Acts. A new section 22A was added to the Ordinance in June 1997 to provide for applications and issue of writs of habeas corpus.  Another remedy is by way of application for judicial review.
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General right to bail


Criminal Procedure (Amendment) Ordinance 1994


155.			As explained in paragraphs 92 to 93 of the previous report, the Criminal Procedure (Amendment) Ordinance was enacted in June 1994 to provide a general right to bail and to codify and improve the existing law of bail.  The Ordinance came into full operation in September 1995.


Vietnamese asylum seekers


156.			As explained in paragraph 96 of the previous report, since 1975 over 200,000 Vietnamese asylum seekers have arrived in Hong Kong; none have been turned away.  Over 143,400 have been recognised as refugees and resettled in other countries.


Recognised refugees


157.			As at 30 June 1998, there were about 1,140 Vietnamese in Hong Kong who had been granted refugee status and, accordingly, permission to stay in Hong Kong pending resettlement overseas�.  They are housed in an open centre at Pillar Point (in the Western New Territories), which is operated by the United Nations High Commissioner for Refugees (UNHCR).  There is no restriction on their movement.


Non-refugees


158.			There remain about 660 Vietnamese persons who were determined not to be refugees under the Comprehensive Plan of Action (CPA: see below).  Most have been released on recognisance and live at the Pillar Point Centre.  Their repatriation is discussed in paragraph 159 below.  Additionally, some 230 Vietnamese illegal immigrants who came to Hong Kong illegally in search of employment, are detained like other illegal immigrants.  Arrangements are being made for their prompt repatriation to Vietnam.


Comprehensive Plan of Action (CPA) 


159.			As explained in paragraph 101 of the previous report, at the International Conference on Indo-Chinese Refugees (ICICR) hosted by the UNHCR in Geneva in June 1989, all the main resettlement and first asylum countries and the country of origin agreed to a �Comprehensive Plan of Action� (CPA).  This provided for the implementation of a fair and just refugee determination process.  This process continued despite continuing pressure on Hong Kong and on resources posed by the refugee problem.  The key elements of Hong Kong�s policy - maintenance of first asylum, screening of new arrivals to determine their status, resettlement of those found to be refugees and safe repatriation to Vietnam of those found not to be refugees - were all part of the CPA.  Between March 1989 and 30 June 1998, over 57,000 Vietnamese migrants returned to Vietnam under a voluntary repatriation programme operated by the UNHCR.  And since November 1991, over 12,800 Vietnamese (both non-refugees and illegal immigrants) have been repatriated to Vietnam on 121 flights under the (non-voluntary) Orderly Repatriation Programme explained in paragraph 111 of the previous report.  The UNHCR monitors the treatment of returnees.  There have been no substantiated cases of persecution or ill-treatment.


Scrapping of the Port of First Asylum Policy


160.			At the seventh and last meeting of the Steering Committee of the ICICR - held on 5 and 6 March 1996 - resettlement and first-asylum countries reaffirmed that the only viable option for the non-refugees was to return to Vietnam.  It was also agreed that the CPA would end on 30 June 1996.  In the case of Hong Kong, where some 20,000 non-refugees remained�, the UNHCR would continue to make appropriate arrangements to resolve the problem as soon as possible after that date.


161.			In January 1998, following a comprehensive policy review, the Government decided to end the port of first asylum policy.  The decision was made with regard to the new circumstances in Vietnam and the fact that the more recent arrivals from there had not come to Hong Kong for asylum but for illegal employment.


162.			Now, Vietnamese illegal arrivals are treated in the same way as illegal arrivals from elsewhere.  That is, they are detained and then repatriated to their country of origin.


Position of the remaining Vietnamese refugees


163.			The 1,140 remaining refugees either have no family connections overseas, or have criminal records and/or problems of drug addiction.  These factors - and �compassion fatigue� in the main resettlement countries - means that their acceptance for resettlement elsewhere will be difficult.


164.			At a special meeting in Geneva in May 1997 the UNHCR appealed to the international community to help resettlement of the Vietnamese refugees stranded in Hong Kong.  Later that year, a Government representative echoed this appeal in the October meeting of the UNHCR Executive Committee5.  In response, several countries have taken in a small number of refugees (fewer than 100 in the first half of 1998) but most remain.  We have continued to press the issue; for example, with the British Government during the Chief Executive�s visit to London in October 1997 and with APEC Economic Leaders in Ottawa in November 1997.  The UNHCR has explored the option of voluntary repatriation to Vietnam but only a few are interested.  Thus, the resettlement of the remaining refugees is likely to be protracted and some may never be resettled.


Encouraging Vietnamese refugees to be self-reliant


165.			The Government seeks to encourage the refugees to lead a normal life and to be self-reliant pending their resettlement.  Many are already gainfully employed and self-supporting.  Half now live in the general community.  To further this process, refugee children  will be enrolled in local schools.  Services at the Pillar Point Centre will gradually be reduced, and residents will be encouraged to seek services, such as medical and social services, outside the camp in the same way as ordinary Hong Kong residents.  The UNHCR and the NGOs will continue to help needy refugees.  And the Government will provide additional assistance when individual cases so warrant.


166.			Commentators have proposed that - on humanitarian and de minimis grounds - the remaining refugees should be offered the opportunity of settling in Hong Kong.  It is true that the remaining population of refugees is not large.  But the proposal presents great difficulties.  Immigration pressures on Hong Kong have been - and remain - immense and immigration controls have to be strictly enforced.  The spouses and children of Hong Kong residents from mainland China often have to �queue� for several years before joining their families here.  Should they enter Hong Kong illegally, they face prompt repatriation to the Mainland.  It would be unacceptable and unfair to them if the refugees - who have no ties with Hong Kong - are granted residential status.


Vietnamese migrants (non-refugees)


167.			Repatriation to Vietnam remains the primary objective.  There are still some 660 non-refugees.  They compose of two groups, namely -


(a)	the 390 �non-nationals�: most of these people are ethnic Chinese.  The Vietnamese Government has been refusing to recognise them as its nationals or to agree to their repatriation.  But some 70 of them have family members who have been identified as Vietnamese nationals (see (b) below).  They and their families have been released on recognisance and live at the Pillar Point Centre.  The Vietnamese Government has indicated that it will re�consider these particular cases individually if there is fresh information proving that persons concerned are indeed Vietnamese nationals.  Progress has been slow.  But we will continue to seek the return of all the �non�nationals�; and


�
(b)	the 270 whose repatriations have been delayed: this group has been �cleared� for return by the Vietnamese Government.  But some 110 of them are family members of the 70 �non-nationals� discussed in (a) above.  And others have yet to be repatriated for reasons such as ill health, serving prison sentences, involvement in court proceedings, or because they are missing.  They will all be repatriated when the factors delaying their repatriation are resolved or, in the case of escapees, when they are recaptured.


Ex-China Vietnamese


168.			These people are predominantly ethnic Chinese who fled Vietnam in the early 1980�s and settled in Mainland China.  Most of those now in Hong Kong came here - without legal documentation - in 1993.  


169.			Before November 1996, the policy was not to screen this group.  This was because, they had already found protection in Mainland China and so, in accordance with the principles in the UNHCR Conclusions on the International Protection of Refugees, had lost the right to seek resettlement outside Mainland China.  Therefore, we took the view that the screening process applied to direct arrivals from Vietnam did not apply to them and, accordingly, detained them pending their return to Mainland China.  


170.			In November 1996, the Privy Council ruled that Part IIIA of the Immigration Ordinance, under which some of these persons had been detained, imposed a statutory duty on the Director of Immigration to administer the scheme of immigration control fairly and properly.  The Director had the duty to screen for refugee status and to notify the person refused of the right to apply for a review.  In compliance with this ruling, we then offered to screen the persons concerned.  After detailed enquiries and careful examination, all who underwent the process were �screened-in� as Vietnamese refugees who had settled in China.  The Mainland authorities undertook to readmit them and that they would again be properly settled and duly protected upon return.  Therefore - and again in accordance with the principles in the UNHCR Conclusions - they were then detained pending removal to Mainland China.


171.			In June 1997, 119 of the families concerned (288 people) initiated habeas corpus proceedings seeking their release from detention.  They argued that, since the Director of Immigration had failed to screen them upon their arrival, their detention had been unnecessarily prolonged and hence was unlawful.  In September 1997, the Court of First Instance ruled that their continued detention was unlawful and ordered their release.  The Government complied and - pending appeal - accommodated them in the open centres.  In December 1997, the Court of Appeal ruled that their detention had been lawful.  They then appealed to the Court of Final Appeal which - in July 1998 - ruled that most of the applicants6 were lawfully detained.  But the detention of three of the families had been unlawful.


172.			The 116 families have initiated judicial review proceedings against the decision to remove them to Mainland China.  The Government has undertaken not to re-detain them until the Court of First Instance has delivered its decision.  The Court was considering the case at the time this report was drafted.


Restrictions on mental patients: reform of the Mental Health Ordinance and Regulations


173.			In paragraphs 123 and 124 of the previous report, we advised that a review of the Mental Health Ordinance (Chapter 136) and its Regulations was in progress.  We intended proposing amendments in the 1996-97 legislative session with the ultimate aim of improving the well-being of persons with mental illness. 


�
174.			The various measures then envisaged have since been realised.  The legal protections now available to mentally disordered and mentally handicapped persons are significantly stronger than those available in 1995.  Specifically -


(a)	the Mental Health (Amendment) Regulation 1996 came into effect in November 1996.  It prevents arbitrary interference in the privacy and freedom of patients in mental hospitals.  And it prescribes the conditions under which medical superintendents may restrict communication between such patients and persons outside the hospitals;


(b)	the Criminal Procedure (Amendment) Ordinance 1996 and the Mental Health (Amendment) Ordinance 1996 also came into effect in November 1996.  They provide courts and magistrates with additional �disposal options�7 for accused persons found unfit to plead in criminal proceedings by reason of mental disability.  The �additional options� include guardianship orders, supervision and treatment orders, and absolute discharge;


(c)	the Mental Health (Amendment) Ordinance 1997 was enacted in June 1997 after a major review of the Mental Health Ordinance.  This -


(i)	redefined �mental disorder� and introduced a new definition of �mental handicap�.  The purpose of these changes was to eliminate the misconception that mental disorder and mental handicap were the same thing; 


(ii)	clarified the powers of the Court of First Instance in dealing with cases involving management of the property and affairs of mentally disordered and mentally handicapped persons;


(iii)	established an independent Guardianship Board to enforce new guardianship provisions for mentally disordered and mentally handicapped persons aged 18 or above; 


(iv)	conferred additional powers on guardians.  For example, they may now give consent to medical or dental treatment on behalf of mentally disordered or mentally handicapped adults deemed incapable of giving such consent themselves;


(v)	prescribed the procedures and circumstances under which doctors or dentists might administer treatment without the guardians� consent; and


(vi)	prescribed the procedures and circumstances under which doctors or dentists might administer special treatment8 with the Court of First Instance�s approval.


175.			We intend to give full effect to these changes when the Guardianship Board is established in late�1998.


� 	The rights and freedoms of non-residents are guaranteed under Article 41 of the Basic Law (full text at Annex 1.


� 	In recent years, most applications have involved Vietnamese migrants.  A single application can cover many persons.


�	These do not include the 'Ex-China Vietnamese' discussed in paragraphs 168 to 172.


� 	The 20,000 non-refugees then in Hong Kong accounted for more than half the total number of non-refugees in the Region.


5 The HKSAR Government representative attended as a member of the PRC delegation.


6 	116 of the families had been detained under Part IIIA of the Immigration Ordinance and so had been screened in accordance with the Privy Council�s Ruling.  The remaining three families arrived after 1 September 1995 and were not detained under Part IIIA; rather, they were detained under the �normal� powers of detention in Part VII of the Ordinance.


7 	That is, in  addition to orders for detention in mental hospitals.


8 	Section 59ZA in Part IVC of the Amendment Ordinance defines �special treatment� as �medical treatment or dental treatment or both of an irreversible or controversial nature.�
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