Annex 6


Protection of employees' rights, benefits and welfare 


under the labour legislation


Note: this note summarises the rights, benefits and welfare enjoyed by all workers in Hong Kong, including foreign domestic helpers and imported workers.


Protection accorded by the Employment Ordinance


		The Employment Ordinance (Chapter 57) provides minimum standards for employees in the private sector in respect of such things as rest days; statutory holidays; paid annual leave; sickness allowance; maternity protection; wage severance payment; long service payment; termination of employment contract; protection against anti-union discrimination; and protection against unreasonable dismissal, unreasonable variation of the terms of employment contract and unlawful dismissal.  The Ordinance also provides that any term of a contract of employment that purports to extinguish or reduce any right, benefit, or protection conferred upon the employee by the Ordinance shall be void.


Protection against unreasonable dismissal


2.		Employees may claim for remedies against their employers for unreasonable dismissal under the Employment Ordinance if -


(a)	they have been employed under continuous contract for a period of not less than 24 months; and


(b)	they have been dismissed without valid reason.


3.		Where unreasonable dismissal is established, the Labour Tribunal may order reinstatement or re-engagement subject to the mutual consent of the parties.  If no such order is made, the Tribunal may make an award of terminal payments (to be paid by the employers) as it considers fair and appropriate.


4.		Where it is established that dismissal was both unreasonable and unlawful�, employees may be awarded compensation up to a maximum of $150,000 when there is no order for reinstatement or re-engagement and irrespective of whether or not there is an award of terminal payments.


Rest days, statutory holidays and paid annual leave 


5.		Part IV of the Employment Ordinance entitles employees on continuous contract of employment� to one rest day in every period of seven days.  Employers must not compel employees to work on rest days except in the event of a breakdown of machinery or plant or in any other unforeseen emergencies.  When employees are required to work on a rest day, their employers must grant them another rest day in lieu.  The Ordinance does not prescribe rates of rest day pay.  Those are determined by the terms of the individual employment contract.  Other legal protections of the right to rest are -


(i)	statutory holidays: Part VIII of the Employment Ordinance provides that employees are entitled to 12 statutory holidays a year.  Employees who have been employed under continuous contract for three months or more immediately preceding a statutory holiday are entitled to be paid for that holiday at normal wage rates.  The Ordinance does not permit payment in lieu; and


(ii)	paid annual leave: Part VIIIA of the Employment Ordinance provides that employees are entitled to annual leave with pay after every period of 12 months served under continuous contract with their employers.  Entitlement to paid annual leave ranges from seven to 14 days according to length of service.  Any rest day or statutory holiday falling within a period of annual leave will be counted as annual leave and another rest day or holiday must be appointed.  Employment contracts must not include terms or conditions that purport to forego any or all of the employees� annual leave entitlement.  Employees are entitled to pro-rata annual leave pay on completion of three - but less than 12 - months( service in a leave year if their employment contracts are terminated for whatever reasons, excluding summary dismissal due to serious misconduct.


Overtime pay


6.		The law does not specifically require employers to pay their employees for overtime work.  Overtime payment and the rates for it are matters that - like wage/salary rates themselves - are agreed between employers and employees in the light of the market conditions.  Payment for overtime work is common practice.  The rates for it vary between occupations and with industries.  In 1997, the Employment Ordinance was amended to provide that overtime pay, if any, should expressly form part of wages.  And it must be included in 'wages' for the calculations of various statutory entitlements if it is of a constant character or if its monthly average over the past 12 months is equivalent to, or more than, 20% of the average monthly wages during the same period.


Employees� compensation


7.		The Employees' Compensation Ordinance (Chapter 282) prescribes the rights and obligations of employers and employees in respect of injuries or death caused by accidents arising out of and in the course of employment, or by specified occupational diseases.    Specifically -


(a)	temporary incapacity: compensation is payable by periodic instalments over the period of temporary incapacity, or a lump sum in lieu, at the rate of four-fifths of the difference between injured employees� monthly earnings at the time of the accident and their monthly earnings during the period of temporary incapacity;


(b)	permanent incapacity and death: the amount of compensation varies with the injured employees� age at the time of the accident, their monthly earnings (a maximum of HK$21,000), and the degree of permanent incapacity as appropriate.  The maximum amount of compensation payable is HK$1.76 million for death and HK$2.01 million for permanent total incapacity;   


(c)	employees requiring attention:� the maximum amount of compensation is HK$412,000 payable in addition to that for permanent incapacity;


(d)	medical expenses: the maximum daily rate is HK$175; and


(e)	cost of prosthesis or surgical appliances: the maximum benefit for supplying and fitting a prosthesis or surgical appliance is HK$33,000.  That for repair and renewal (accumulated cost over a period of ten years) is HK$100,000.


Employees Compensation Assistance Fund


8.		This is a central fund established under the Employees Compensation Assistance Ordinance (Chapter 365).  It provides a safety net for injured employees - or dependants of deceased employees - whose employers default on compensation payments.  The fund is financed by a levy imposed on all employees( compensation insurance policies that employers are required to take out under section 40 of the Employees( Compensation Ordinance.


Compensation for pneumoconiosis


9.		The Pneumoconiosis (Compensation) Ordinance (Chapter 360) provides that persons suffering from pneumoconiosis shall receive compensation for incapacity in the form of monthly payments until they die.  Their families may claim a lump sum in compensation if they die of the disease.  


10.		Persons receiving compensation under the Ordinance may receive further medical examination every two years.  If they are found to have suffered additional incapacity, their monthly compensation for incapacity is adjusted accordingly.


The Occupational Deafness Compensation Scheme


11.		This was established under the Occupational Deafness (Compensation) Ordinance (Chapter 469) to compensate employees suffering from noise-induced deafness by reason of their employment.  The Scheme is financed by a levy on employees( compensation insurance premiums.  It is administered by the Occupational Deafness Compensation Board. 


12.		Employees can apply for compensation - if they have been employed for ten years in Hong Kong - in any of 25 occupations defined as �noisy� in Schedule 3 of the Ordinance.  The prescribed period is five years for persons who have worked in any of the four occupations defined as particularly noisy.  A further condition for eligibility is a hearing loss of at least 40 decibels in each ear.  Compensation is in the form of lump sum payments.  The amount of compensation varies with claimants� age at the time of application, their monthly earnings (to maximum of HK$15,000), and the degree of permanent incapacity (measured from 1% to 60%).  


Hours of work 


13.		Currently, there are no statutory limitations on the working hours of adult workers.  Those have been considered to be part of the terms and conditions of employment that, like wages, are matters for direct agreement between employers and employees.  However, the Government acknowledges that adequate rest breaks are necessary after prolonged periods of continuous work in order to safeguard the safety and health of workers.  At the time of drafting this report, we were consulting the Committee on Occupational Safety and Health - which is a sub-committee of the Labour Advisory Board - on the way forward.


Assistance to employees of insolvency cases


14.		The Protection of Wages on Insolvency Ordinance (Chapter 380) provides for the establishment of a Protection of Wages on Insolvency Fund so as to offer prompt relief in the form of ex-gratia payments to employees whose employers have become insolvent.  At present, the statutory limits for ex-gratia payments are HK$36,000 for outstanding wages accrued during a period of four months preceding the last day of service; HK$22,500 or one month's wages, whichever is the less, for wages in lieu of notice; and HK$50,000 plus 50% of any entitlement in excess of $50,000 for severance pay.  The Fund is financed by an annual levy on business registration certificates.


Occupational Safety and Health


15.		The Factories and Industrial Undertakings Ordinance (Chapter 59) and its subsidiary regulations regulates activities in industrial undertakings including factories, mines, quarries, shipbuildings, construction and catering establishments.  The Occupational Safety and Health Ordinance (Chapter 509) protects the employees in workplaces� of almost all economic sectors, industrial or non-industrial.





� 	Dismissal in the following circumstances contravenes the specified provisions of the Employment Ordinance (Chapter 57), the Factories and Industrial Undertakings Ordinance (Chapter 59) or the Employees' Compensation Ordinance (Chapter 282) -


dismissal after the employee has served a notice of pregnancy to the employer;


dismissal for trade union membership and activities;


dismissal whilst the employee is on paid sick leave;


dismissal by reason of the giving of evidence or information by an employee in any proceedings or inquiry in connection with the enforcement of labour legislation, industrial accidents or breach of work safety regulations; and


dismissal of an employee injured at work before the parties have entered into an agreement for employees' compensation or before the issue of a certificate of assessment.





�	An employee who works continuously for the same employer for four weeks or more - and for at least 18 hours in each such week - is considered to be working under continuous contract.


�	That is, where permanent incapacity resulting from an injury is of such a nature that the employee is unable to perform "the essential actions of life" without the attention of another person (Chapter 282, section 8(1)).


� 	Section 3 of the Occupational Safety and Health Ordinance (Chapter 509) defines "workplace" as any place where employees work, but does not include: an aircraft or vessel when located in a public place; when a vehicle that is designed or used for the carriage of people, animals or goods is located in a public place, the seat or position normally occupied by the driver of the vehicle; domestic premises at which the only employees are domestic servants; and a place which only self-employed persons work.  The section makes provision for other kinds of places to be excluded from the definition by prescription made by regulation.
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