Article 7: right to enjoy just and favourable conditions of work


List of reports on relevant ILCs


78.		Information relating to this article was provided in the following reports to the ILO -


(a)	Article 19 report� on the Minimum Wage-Fixing Convention (No. 131) for the period ending 31 December 1990;


(b)	Article 22 report on Working Environment (Air Pollution, Noise and Vibration) Convention (No. 148) for the period 1 July 1989 to 30 June 1993;


(c)	Article 22 report on the ILO Weekly Rest (Industry) Convention (No. 14) for the period 1 July 1993 to 30 June 1994;


(d)	Article 22 report on Radiation Protection Convention (No.115) for the period 1 July 1990 to 30 June 1994;


(e)	Article 19 report on Discrimination (Employment and Occupation) Convention (No.111) for the period ending 30 June 1995;


(f)	Article 22 report on the Holidays with Pay (Agriculture) Convention (No.101) for the period 1 July 1994 to 31 December 1995; and


(g)	Article 22 report on the Labour Inspection Convention (No. 81) for the period 1 January 1995 to 31 December 1996.


Fair remuneration


79.		In paragraph 17 of its Concluding Observations on the previous report, the Committee expressed the concern that �the principle of equal pay for work of equal value as elaborated in the non-binding Code of Practice of the Sex Discrimination Ordinance (had) not been reflected in Hong Kong labour law, thus giving rise to discrimination against women.�


80.		The Government is committed to the principle of equal pay for equal work and encourages all employers to share this commitment.  This does not mean that it considers that all employees should be paid the same wage or salary regardless of their performance or productivity.  Rather, it means that all employees are entitled to the terms and conditions of employment commensurate with their rank, duties, ability, seniority, experience and so forth.


81.		The Sex Discrimination Ordinance outlaws sex discrimination in all areas of employment, including terms and conditions of work, recruitment, promotion, staff transfers, or training.  It is left to the Courts to determine whether, in a particular instance, the work undertaken by a female plaintiff is equal - or of comparable value to - that of a male colleague with whom she wishes to be compared.  In arriving at their decision, the Courts might take account of the Code of Practice on Employment.  At the time of drafting this report, a study on the subject of equal pay for work of equal values (commissioned by the EOC) was in progress.  This is expected to be finished within the 1998-99 financial year�.


82.		The position is similar in relation to the criteria for promotion.  The Sex Discrimination Ordinance makes it unlawful for employers to discriminate on the ground of sex when promoting, transferring, or training employees.  The Disability Discrimination Ordinance makes the same provisions in respect of disabled employees.  As explained in paragraph 38 of the previous report, the criteria for promotions are determined by employers and vary between industries.  They include qualifications, experience (seniority) and competence.


83.		In paragraph 19 of its Concluding Observations on the previous report, the Committee expressed the concern that in the field of employment, the Sex Discrimination Ordinance provided �relatively insufficient remedies owing to the absence of provisions of reinstatement and full recovery compensation, while both of these remedies were foreseen in the Disability Discrimination Ordinance�.  And in paragraph 36, the Committee urged �the amendment of the Sex Discrimination Ordinance to include provisions on reinstatement in employment as well as the removal of the current maximum amount for recovery compensation�.  These things are addressed in paragraph 7 above in relation to Article 2.


Employees rights and benefits


84.		The Employment Ordinance (Chapter 57) provides minimum standards in respect of such things as rest days; statutory holidays; paid annual leave; sickness allowance; maternity protection; severance payment; long service payment; termination of employment contract; protection against anti-union discrimination; and protection against unreasonable dismissal, unreasonable variation of the terms of employment contract and unlawful dismissal.  The Ordinance also provides that any term of a contract of employment that purports to extinguish or reduce any right, benefit, or protection conferred upon the employee by the Ordinance shall be void.


85.		Compensation for work-related accidents and diseases is discussed in paragraphs 172 to 177 below in relation to Article 9.


Observations by the Committee


86.		In paragraph 21 of its Concluding Observations on the previous report, the Committee expressed the concern that Hong Kong labour legislation did not provide protection against unfair dismissal; nor did it provide for a limitation on hours of work, for a paid weekly rest period and compulsory overtime pay.  This situation was, the Committee said, a major hindrance to the enjoyment of just and favourable conditions of work.  And, in paragraph 38, the Committee recommended a review of government policy in relation to unfair dismissal, minimum wages, paid weekly rest time, maximum hours of work and overtime pay rates.  Local commentators have echoed these comments.


87.		Taking the Committee�s observations seriatim -


(a)	unfair dismissal: this matter is discussed in paragraphs 53 to 55 above in relation to Article 6;


(b)	hours of work: the working hours of young workers employed in industry are regulated by statute (see Annex 9).  That issue and other protections afforded to young workers are addressed in paragraph 278 below in relation to Article 10.  Currently, there are no statutory limitations on the working hours of adult workers.  Those have been considered to be part of the terms and conditions of employment that, like wages, are matters for direct agreement between employers and employees.  However, the Government acknowledges that adequate rest breaks are necessary after prolonged periods of continuous work in order to safeguard the safety and health of workers.  At the time of drafting this report, we were consulting employers and employees on the way forward;


(c)	rest days and statutory holidays and paid annual leave: Part IV of the Employment Ordinance entitles employees on continuous contract of employment� to one rest day in every period of seven days.  Employers must not compel employees to work on rest days except in the event of a breakdown of machinery or plant or in any other unforeseen emergencies. The Ordinance does not prescribe rates of rest day pay.  Those are determined by the terms of the individual employment contract.  Other legal protections of the right to rest are -


(i)	statutory holidays: Part VIII of the Employment Ordinance provides that employees are entitled to 11 statutory holidays a year.  The number will increase to 12 from 1999 by the addition of a statutory holiday on Labour Day (1 May).  Employees who have been employed under continuous contract for three months or more immediately preceding a statutory holiday are entitled to be paid for that holiday at normal wage rates.  The Ordinance does not permit payment in lieu; and


(ii)	paid annual leave: Part VIIIA of the Employment Ordinance provides that employees are entitled to annual leave with pay after every period of 12 months served under continuous contract with their employers.  Entitlement to paid annual leave ranges from seven to 14 days according to length of service.  Any rest day or statutory holiday falling within a period of annual leave will be counted as annual leave and another rest day or holiday must be appointed.  Employment contracts must not include terms or conditions that purport to forego any or all of the employees� annual leave entitlement.  Employees are entitled to pro-rata annual leave pay on completion of three - but less than 12 - months( service in a leave year if their employment contracts are terminated for whatever reasons, excluding summary dismissal due to serious misconduct.


	Annexes 10 to 12 set out the penalties for breaches of these provisions and prosecution statistics relating to them;


(d)	overtime pay: the law does not specifically require employers to pay their employees for overtime work.  Overtime payment and the rates for it are matters that - like wage/salary rates themselves - are agreed between employers and employees in the light of the market conditions.  Payment for overtime work is common practice.  The rates for it vary between occupations and with industries.  In 1997, the Employment Ordinance was amended to provide that overtime pay, if any, should expressly form part of wages.  And it must be included in 'wages' for the calculations of various statutory entitlements if it is of a constant character or if its monthly average over the past 12 months is equivalent to, or more than, 20% of the average monthly wages during the same period; and


(e)	minimum wages: the Employment Ordinance provides statutory minimum standards of employment rights and benefits: see paragraph 95 below.  But there is no statutory minimum wage.  Remuneration for local employees is determined by individual agreements between employers and employees and is subject to the market forces of supply and demand for labour.  Hong Kong is a free market economy in which employers and employees freely negotiate the level of wages.  Essentially, in common with most mainstream economists�, we consider that minimum wages are economically unsound.  We have, it is true, made a special exception for a few particularly vulnerable group - foreign domestic helpers and imported workers - for the reasons in paragraphs 88 and 94 below. We are aware that minimum wage laws have long been in place in other free market economies.  But most of these laws were set up against special historical and political backgrounds, rather than for economic reasons.  Recently, most of the economies concerned have increasingly relaxed labour market rigidities.  We see no reason for Hong Kong to move in the opposite direction.


�
Imported workers and foreign domestic helpers


Foreign domestic helpers


88.		As at 30 June 1998, some 177,548 people - mostly women - were working in Hong Kong as foreign domestic helpers.  About 80% of them were  from the Philippines, 16% from Indonesia and 3% from Thailand.  Most of the remaining 1% were from the Indian sub-continent.  Uniquely for Hong Kong, employers of foreign domestic helpers are required to pay a minimum allowable wage, currently HK$3,860 a month.  This is set at a level broadly comparable with the current market rate for local workers with similar duties.  One purpose of this minimum wage is to protect a particularly vulnerable category of workers from exploitation.  Another is to ensure that local workers are not undercut by foreign labour.  Employers must also provide free accommodation and food, free medical treatment and return passage to the helpers� place of origin upon expiry or termination of employment contracts.  Helpers enjoy the same rights to statutory holidays and weekly rest as do other people (see paragraph 87 above).


89.		Like other imported workers, foreign domestic helpers are informed of their legal and contractual rights and obligations through the educational and publicity measures of the Labour Department.


90.		In paragraph 14(f) of its Concluding Observations on the previous report, the Committee expressed the concern that the �two-week rule� imposed upon foreign domestic helpers upon expiration of their contracts continued �to hinder their enjoyment of their economic, social and cultural rights�.  Echoing this concern, local commentators have also said that a Government decision - taken in February 1998 - to freeze the minimum wage at its existing level infringed the rights of foreign domestic helpers.


91.		We explained our position in relation to the two-week rule in paragraphs 46 to 48 of the previous report, where we responded to the Committee�s recommendation - in its Concluding Observations on the United Kingdom�s second report under the Covenant in relation to Hong Kong - that the rule be repealed.  Essentially, we continue to maintain that the rule is both reasonable and necessary.  As previously explained, its purpose is to deter foreign domestic helpers from overstaying and taking up unauthorised work.  And the rule continues to be exercised flexibly to take account of genuine grievances in special cases.


92.		The Government does not share the view that the current �freeze� of the minimum allowable wage in any way diminishes the rights of foreign domestic helpers.  The level of this wage is reviewed annually in the light of the wage movements in comparable sectors, the situation in the local economy and the value of the wage in terms of the local currency in the helpers� countries�.  The minimum allowable wage is precisely that: a minimum.  Employers can - and often do - pay more.  Additionally, as stated above, foreign domestic helpers enjoy contractual benefits such as free food, medical treatment and accommodation.  The �freeze� was imposed in the context of the developing economic recession.  The wages and salaries of other groups - including senior civil servants - have since been similarly frozen.  Indeed, some have been reduced.


93.		We will review the minimum allowable wage at the end of 1998, taking into account the prevailing economic situation.  We will announce the level for 1999 early that year.


Imported workers


94.		As at 30 June 1998, some 5,350 persons were working in Hong Kong under the labour importation schemes (see paragraph 65 in relation to Article 6).  Most were employed on two-year contracts.  They are informed of their rights and benefits under the law through pamphlets, mandatory briefings and a telephone enquiry service with pre-recorded messages in five dialects/languages.  Their employers are required to pay them wages at a rate comparable to local workers in similar positions, to provide them with free medical treatment and with accommodation of a prescribed standard.


Legal protections


95.		Imported workers and foreign domestic helpers enjoy the same rights and benefits under labour legislation as local workers.   These include the protections afforded by the Employment Ordinance and the Employees( Compensation Ordinance (see paragraphs 162 to 172 below in respect of Article 9�).  And they enjoy the same access to the Labour Department�s conciliation services in the event of disputes with their employers.  Like local workers, they have ready access to the Minor Employment Claims Adjudication Board or the Labour Tribunal (depending on the amount of the claim and the number of claimants involved) if conciliation is unsuccessful.


96.		Upon termination or expiry of their contracts of employment, imported workers and foreign domestic helpers are entitled to free return passage to their place of origin.  This must be provided by their employers.


Enforcement


97.		Government departments, particularly the Labour Department, vigorously enforce the rights and benefits of imported workers.  Regular inspections are made of the places where they live and work to establish whether they are provided with all their legal and contractual entitlements.  A 24-hour hotline provides a convenient vehicle for complaints to the Government.  Unscrupulous employers may be prosecuted and/or subject to administrative sanctions.  Such sanctions may include suspension from participation in the labour importation schemes. The Labour Department also investigates complaints against employers of foreign domestic helpers.  Where infringements of statutory or contractual obligations are discovered, the Department will initiate prosecutions.


Safe and healthy working conditions


98.		The Labour Department�s Occupational Safety Officers are responsible for ensuring the safety and health of employees in factories, construction sites and in other workplaces. They do this through inspections, accident investigations, education, promotion, publicity, and enforcement campaigns.  Special task forces promote specific areas of safety concern such as use of machinery, fire prevention, construction and so forth.  They help industry to establish safety committees.  And they assist management and employees to identify hazards at work and devise corresponding safety programmes. In the first half of 1998, there were 41,952 inspections: 26,982 of factories and other workplaces; and 14,970 of construction sites.


99.		Legal protections are discussed in paragraphs 102 to 110 below.


Difficulties encountered


100.		Some employers and employees are unresponsive to these efforts.  And the complex sub-contracting systems in the construction and shipbuilding industries and the high mobility of industrial workers pose great difficulties for safety promotion and safety training.  Annex 13 tabulates the numbers and types of occupational injuries in the years 1987, 1995 to 1997.  These indicate that - despite significant progress in many areas - further efforts are necessary.


101.		In 1994, the Government conducted a comprehensive review of industrial safety.  The findings and recommendations of the review were published for public consultation in 1995.  This led to the adoption - in 1996 - of a new approach to health and safety in the workplace.  Employers and employees are now encouraged to manage safety through self-regulation, education, training, the promotion of safety concepts and a better understanding of the costs of accidents.  The Government will introduce legislation on safety management in early 1999 and will take enforcement action against establishments where self-regulation is not working.


Prevention of accidents and diseases in the workplace: legal protections


The Factories and Industrial Undertakings Ordinance (Chapter 59)


102.		This is the principal law on industrial safety.  It applies to industrial undertakings such as factories, mines, quarries, shipbuilding, construction, and catering establishments.  The Ordinance and its subsidiary legislation prescribe requirements for the prevention of accidents and diseases, including detailed rules for certain trades and work processes.  Inter alia, regulations under the Ordinance require that employees who work with or are likely to come into contact with dangerous substances be provided with protective clothing and equipment.


103.		Annex 14 summarises the legal provisions on the prevention of occupational accidents and diseases made under this and the Occupational Safety and Health Ordinance.  Annex 15 sets out the penalties for breaches of the regulations made under these Ordinances and the prosecution statistics relating to such breaches.


Occupational Safety and Health Ordinance (Chapter 509)


104.		Enacted in 1997, this Ordinance extends the legislation on occupational safety and health to workplaces in all sectors of economic activities, both industrial and non-industrial.   It empowers the Government to make subsidiary regulations prescribing minimum safety and health standards in places of work.


Boilers and Pressure Vessels Ordinance (Chapter 56)


105.		As its name indicates, this Ordinance and its subsidiary legislation regulate the standards and operation of equipment such as boilers, pressure vessels and steam containers.  Such equipment must be registered with the Boilers and Pressure Vessels Authority and examined initially and periodically by examiners appointed by the Authority.  As at 30 June 1998, there were approximately 51,000 items of registered pressure equipment in Hong Kong.


106.		The Boilers and Pressure Vessels Division (BPVD) of the Labour Department administers the Ordinance and its subsidiary legislation.  The Ordinance authorises officers of the BPVD to conduct regular spot checks to ensure that pressure equipment in use meets the required safety standards.  They also investigate accidents and conduct examinations for the issue of certificates of competency to boiler and steam receiver attendants.  They also publish literature and organise seminars to promote safety awareness.


107.		These efforts have helped to bring about a 50% fall in the number of accidents involving pressure equipment.  There were 15 such accidents between 1988 and 1992; seven between 1993 and June 1998.  At the same time, the accidents that have happened have been less serious.  Those that occurred between 1988 and 1992 resulted in six deaths (five by steam receivers and one by a steam manifold) and six persons being injured, most in accidents involving steam boilers.   Those that occurred between 1993 and June 1998 resulted in five persons being injured but no fatalities.


108.		The causes of these accidents were -


improper design and construction;


improper installation;


unauthorised modification;


lack of - or improper - maintenance; and


improper handling due to lack of training, insufficient instructions, poor or no supervision, negligence, or no competent person to provide direct supervision.


Merchant Shipping (Seafarers) Ordinance 1995 (Chapter 478)


109.		This consolidates in a single Ordinance laws regulating the employment and conditions of work of seafarers.  With some adaptation, it incorporates the requirements of the Convention on Standards of Training and Certification for Watchkeepers and various International Labour Conventions relating to seafarers.  It establishes a �Seafarers� Authority� and �Seafarers� Appeals Board�.  And it provides for the removal or suspension of a seafarer�s registration on prescribed grounds; the qualifications, employment and discharge of seafarers; and so forth.  It also prescribes standards of safety, health, welfare, and working hours.


Radiation Ordinance (Chapter 303)


110.		This controls the import, export, possession and use of radioactive substances and irradiating apparatus and the prospecting for and mining of radioactive substances.  Subsidiary legislation under the Ordinance contains detailed provisions on the conditions for employment of workers, handling radioactive substances and irradiating apparatus.  It also provides for the control of workers� exposure to radiation, the facilities and equipment in workplaces and precautions against over-exposure to radiation.


Dangerous Goods Ordinance (Chapter 295)


111.		This regulates the manufacture, possession, landing, shipment, handling storage, movement, sale and use of dangerous goods.


Employment protection


Part-time workers


112.		Commentators have said that the protections offered to part-time workers are inadequate.  The number of such workers is, they say, increasing as the economy moves deeper into recession.


113.		Employees who work continuously for the same employer for four weeks or more - and with at least 18 hours in each of those weeks - are regarded as working under continuous contract.  As such, they are entitled to statutory benefits under the Employment Ordinance subject to the satisfaction of the conditions stipulated therein.  Thus, most, if not all, part-time employees are entitled to benefits under the Employment Ordinance�.  All employees, including part-time workers, are also eligible for compensation if they sustain injuries arising out of and in the course of employment�.


Prolonged lay-offs


114.		The Employment Ordinance provides that persons employed under continuous contract for two years or more are entitled to severance payment in the event of prolonged lay-off.  Employees are taken to be laid-off if they are not provided with work or pay for more than half of the total number of normal working days in a period of four consecutive weeks, or for more than one-third of the total number of normal working days in a period of 26 consecutive weeks. At the same time, the law gives employers sufficient flexibility to survive difficult periods without having to dismiss their workers.


Protection of Wages on Insolvency Ordinance 1985 (Chapter 380)


115.		This provides for the establishment of a �Protection of Wages on Insolvency Fund Board� to administer the �Protection of Wages on Insolvency Fund�.  All employees who are owed wages, wages in lieu of notice or severance payment - and whose employers have become insolvent - are eligible to apply to the Fund for ex-gratia payment.  The Ordinance empowers the Commissioner for Labour to make such payments.  However, a person whose employer is an individual - and who is a member of the family of that employer and who dwells in the same dwelling as that employer - is not eligible to do so.


116.		Subject to verification of applications, payment from the Fund may be made on condition that a petition for compulsory winding-up under the Companies Ordinance (Chapter 32) - or a petition for bankruptcy under the Bankruptcy Ordinance (Chapter 6) - has been presented against the employer.  In some circumstances, the Commissioner for Labour may waive the requirement for presenting such petitions if, in her/his opinion, it is unreasonable or uneconomic to do so.  But such petitions cannot be presented where the employer is an individual and the debt in question does not exceed HK$10,000.  In the latter circumstances, the Commissioner may award the employee(s) an ex-gratia payment.


117.		Payments from the Fund may cover-


(a)	arrears of wages - up to HK$36,000 - for services rendered within four months prior to the last day of service.  These include outstanding payment for annual leave or statutory holidays taken, maternity leave pay, sickness allowance, and end of year payments; 


(b)	wages in lieu of notice: to a maximum of one month's wage or HK$22,500, whichever is the lesser; and 


(c)	severance payment of up to HK$36,000 plus 50% of any excess entitlement.


�	See also footnote (1) under Article 6.


� 	The Government�s financial year begins on 1 April and ends on 31 March of the following year.


�	An employee who works continuously for the same employer for four weeks or more - and for at least 18 hours in each such week - is considered to be working under continuous contract.


�	See for example, Deere, Murphy and Welch: 'Sense and Nonsense in the Minimum Wage' (published in 'Regulation', Cato Review of Business and Government); Kaufman: 'The Economics of Labor Markets' (Dryden Press, 1991: pages 252 to 258); �The Economist�: 27 June 1998, page 88. Lipsey: �Economics (Eleventh edition)� (Harper Collins College Publishers, 1995: pages 326 and 327); Begg, Fischer and Dornbusch: �Economics (Fifth edition)� (McGraw-Hill, 1997: pages 177 to 178); McConnell and Brue: �Economics (Thirteenth edition)� (McGraw-Hill: 1996: pages 569-570).


�	The Asian financial crisis has resulted in significant falls in the values of various regional currencies.  But the Hong Kong dollar is �pegged� to the US dollar at a fixed rate of exchange.  This has meant that the Hong Kong dollars earned by domestic helpers have become increasingly valuable in relation to the currencies of the countries from which most of them come.


�	Employees injured in the course of employment are entitled to claim compensation of up to HK$1.73 million for permanent total incapacity or HK$1.51 million for death.  If their employers become insolvent, workers seek ex-gratia payments (covering wages, wages in lieu of notice and severance payment) from the Protection of Wages on Insolvency Fund (see paragraph 173 below in relation to Article 9).


� 	These include rest days, holidays with pay, paid annual leave, sickness allowance, maternity protection, severance payment, long service payment, protection against anti-union discrimination, and so forth.


� 	Employees� Compensation Ordinance (Chapter 282).
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