15

Article 2:
State Parties to take steps to achieve progressively the full realization of the rights recognized in the Covenant

Human rights provisions in the Basic Law and the Hong Kong Bill of Rights Ordinance

2.


The legal context in which human rights are protected is set out in Part I of this report (paragraphs 29 to 47).  The following paragraphs discuss developments arising from and since the transfer of sovereignty.

Incorporation of rights under the Covenant into domestic law

3.


In paragraph 14(a) of its Concluding Observations on the previous report
, the Committee expressed its concern that the provisions of the Covenant continue to be excluded from domestic law.  The Government’s position remains as explained in paragraph 2 of the previous report.  That is, we recognize that the obligation imposed by subsection 1 of this Article is the obligation to take step “to the maximum of its available resources with a view to achieving progressively the full realization of the rights recognised in the present Covenant by all appropriate means, including particularly the adoption of legislative measures”.  This language acknowledges a progressive process pursued through various means, that may be legislative or administrative.  In Hong Kong, the rights in the Covenant continue to be realized through both administrative and legislative measures.  A list of those measures is at Annex 3.

Equal Opportunities Commission

4.


As foreshadowed in paragraph 8 of the previous report, the Equal Opportunities Commission was established under the Sex Discrimination Ordinance (Chapter 480: see paragraph 5 below) and started full operation on 20 September 1996.  The Commission is responsible for conducting formal investigations, handling complaints, encouraging conciliation between parties in dispute, providing assistance to aggrieved persons in accordance with the Sex Discrimination Ordinance, the Disability Discrimination Ordinance (Chapter 487: see paragraph 8 below) and the Family Status Discrimination Ordinance (Chapter 527: see paragraph 12 below).  It undertakes research programmes and public education to promote equal opportunities.

The Sex Discrimination Ordinance

5.


As explained in paragraphs 6 to 10 of the previous report, the Sex Discrimination Ordinance (SDO) was enacted in July 1995.  It came into full force in 1996.  The Ordinance renders unlawful discrimination on the grounds of sex, marital status or pregnancy in specified areas of activity including employment, education, provision of goods, facilities or services, disposal or management of premises, eligibility to vote for and to be elected or appointed to advisory bodies, activities of clubs, and activities of the Government.  It also outlaws sexual harassment.  As explained above, the Equal Opportunities Commission is responsible for the SDO’s implementation.  As at 30 June 1998, it had received 355 complaints under the Ordinance.

6.


Since the SDO came into effect, the Government has reviewed the laws with a view to identifying provisions that provide for differential treatment of women and men.  Where appropriate, legislative amendments are introduced to remove such differences.  Examples are at Annex 4.

7.


In paragraph 19 of its Concluding Observations on the previous report, the Committee expressed the concern that in the field of employment, the Sex Discrimination Ordinance provided “relatively insufficient remedies owing to the absence of provisions of reinstatement and full recovery compensation, while both of these remedies were foreseen in the Disability Discrimination Ordinance”.  And in paragraph 36, the Committee urged “the amendment of the Sex Discrimination Ordinance to include provisions on reinstatement in employment as well as the removal of the current maximum amount for recovery compensation”.  These things were done in June 1997, with the enactment of the Sex and Disability Discrimination (Miscellaneous Provisions) Ordinance.  This repealed section 76(7) of the SDO - so removing the limit on damages - and empowered the District Court to order reinstatement.

The Disability Discrimination Ordinance

8.


As explained in paragraphs 15 to 16 of the previous report, the Disability Discrimination Ordinance (DDO) was enacted in August 1995.  It has been in full operation since December 1996.  The Ordinance provides the legal means to ensure equal opportunities for people with disabilities and to facilitate their integration into the community to the fullest extent possible.  It gives people with disabilities and their associates the legal means to fight for equal opportunities and to fight against discrimination, harassment and vilification.  The Ordinance makes it unlawful to discriminate against or harass people with disabilities and their associates in the areas of -

· employment;

· membership of trade unions, qualifying bodies, clubs and access to partnerships;

· education; 

· access to premises;

· provision of goods, services and facilities;

· accommodation;

· sporting activities; and

· exercise of government powers and performance of its functions.

9.


The Ordinance also makes it unlawful to vilify people with disabilities or their associates.

10.


As explained in paragraph 4 above, the Equal Opportunities Commission enforces the provisions of this Ordinance.  It also actively undertakes public education and research to promote equal opportunities for people with disabilities.  In December 1996, the Commission issued a Code of Practice to provide guidance on the procedures and systems that can help to protect people with disabilities from discrimination, harassment and victimisation in the workplace.  Persons who have experienced these things - whether in employment or in other contexts - may complain to the Commission which will then investigate the matter and seek to reconcile the parties.  If the complaint cannot be resolved, the Commission may also provide other forms of assistance such as legal advice or legal assistance in proceedings should the aggrieved person decide to take his/her case to court.

11.


As at 30 June 1998, the Commission had received 374 complaints under the Ordinance. 

The Family Status Discrimination Ordinance

12.


This Ordinance (the FSDO) was enacted in June 1997 and came into operation in November of the same year.  It outlaws discrimination against persons responsible for the care of immediate family members in areas (employment, provision of services, and so forth) corresponding to those covered under the SDO.  As stated in paragraph 4 above, the Equal Opportunities Commission is responsible for the FSDO’s implementation.  As at 30 June 1998, the Commission had received four complaints under the Ordinance.
Discrimination on the grounds of sexual orientation and race

13.


In June 1996 and June 1997 - with the object of establishing whether discrimination on the grounds of sexual orientation and race existed and, if so, their nature and extent - we conducted discrete studies and consultations on these forms of discrimination.  In both cases, over 80% of respondents were opposed to anti-discrimination legislation. But there was unanimous support for the use of educational means to address the issues.

14.


Accordingly, we are spending some $7 million over the two years 1997 to 1999 on measures to promote equal opportunities, particularly in these two areas.  Those measures include extensive publicity programmes, community participation projects and discrete codes of practice for employers and employees
.  Concern about discrimination regarding the right to work is also discussed in paragraphs 68 to 77 below in relation to Article 6.

15.


In paragraph 16 of its Concluding Observations on the previous report, the Committee regretted our ‘step-by-step’ approach to the elimination of discrimination: “according to which legislation for the protection of vulnerable minorities is adopted primarily on the basis of public opinion surveys, that is, based on majority views.”  Echoing these concerns, local commentators have said that this approach ignores the need to protect minorities from discrimination on the part of the majority.  Indeed, our practice of consultations is - it is said - at fault for pandering to ‘majoritarian’ views.  It is also said that, by not legislating against these forms of discrimination, we are failing to meet our obligations under Article 26 of ICCPR and Articles 2 and 5 of the ICERD.

16.


As we have explained in paragraphs 501 to 505 of ICCPR1 (in relation to Article 26 of that Covenant), we agree that governments should protect minorities from discrimination.  This is a fundamental principle of the BOR which binds the Government, all public authorities and their agents.  It is also true that governments must sometimes take the lead ahead of popular consensus.  But, in our view, they must also be attentive to the climate of public opinion.  A balance must be struck between conflicting pressures and judgements made about what is appropriate at particular times in particular places.  Legislation with wide-reaching social implications requires the support of the community or it will not be effective.  This is particularly true of anti-discrimination legislation which intimately impinges on the daily lives of ordinary people.

17.


The public consultations in regard to race and sexual orientation indicated that the Government could not look for adequate community support for legislation in those areas, at least for the time being.  Our minds are not closed and we shall keep the situation in view.  But, pending any significant change of circumstances, we will persist with our efforts to raise public consciousness of the issues.

Protection for disabled persons

The Disability Discrimination Ordinance

18.


The legislative framework to protect the rights of the disabled is explained in paragraph 8 above.

Education

19.


All children receive nine years’ free and compulsory education
, irrespective of their degree of disability
.  Disabled children are encouraged to attend ordinary schools as far as possible.  The Education Department provides support services to help them do so.  These include remedial teaching, peripatetic advisory services and counselling.  Some 1,236 disabled children were attending ordinary schools in the 1997-98 academic year.  But some children - because of the extent and/or nature of their disability - are unable to benefit from mainstream education even with additional support.  There are 62 schools that cater for such children.  A total of 7,518 pupils attended those schools in the 1997-1998 academic year.
Employment
20.


Persons with disabilities have the same right to work as all other members of the community.  The laws on such matters as conditions of employment, employees’ compensation, safety and health, and protection of wages (see paragraphs 82 to 83 below in relation to Article 7) apply to all employees, whether or not they are to any extent disabled.  As explained in paragraph 8 above, the Disability Discrimination Ordinance outlaws discrimination against persons in employment on the grounds of their own or their associates’ disabilities.

21.


The Government is firmly committed to ensuring that people with disabilities have equal opportunities, both in the search for jobs and within their organisations once they have found employment.  Disabled candidates for civil service posts are automatically selected for interview if they meet the basic entry requirements.  And they are accorded priority over other candidates if they are found suitable for appointment.  The Labour Department provides free employment services to people with disabilities seeking work in open employment.  Sheltered workshops provide a protected and controlled working environment for those who cannot cope with the demands of the open market.  The Supported Employment Service offers a half-way option, enabling disabled persons to work in an integrated open setting but with the support and guidance of managers.  As at 30 June 1998, there were 6,215 sheltered workshop places and 1,010 supported employment places.

Access to premises

22.


In 1997 - and in consultation with NGOs representing disabled people - the Government replaced its 1984 "Design Manual: Access for the Disabled" with the new "Design Manual: Barrier Free Access 1997".  The revised Manual sets out obligatory and recommended design requirements to ensure that buildings provide proper access to - and appropriate facilities for - people with disabilities and other sectors of the community.  The obligatory requirements are incorporated in regulations under the Building Ordinance (Chapter 123)
 and in Codes of Practice issued by the Fire Services Department.  The Building Authority will follow these requirements in approving plans for new - privately owned - buildings.  It will also do so in approving alterations and additions to existing ones unless the owners can prove that the requirements would impose unjustifiable hardship.

23.


Most government buildings are provided with access facilities for the disabled.  A few cannot provide such access because of site and/or other technical constraints.

24.


The  Sub-committee on Access, Recreation and Transport of the Rehabilitation Advisory Committee
 is an important forum for representatives of disabled persons to propose and prioritise modification works to existing Government buildings.  Those proposals are formulated on a yearly basis.  Where - on examination - they prove feasible, they are put into effect by the Government's Architectural Services Department.  Upgrading works carried out between 1987 and 1995 were effected in accordance with the 1984 Design Manual.  Those undertaken from September 1998 onward will be in accordance with new standards introduced in 1997 (paragraph 22 above).  When the Government leases offices in private buildings, it take steps to ensure that the buildings meet the current standards.

Other measures

25.


Other measures taken to ensure that persons with disabilities enjoy their rights under the Covenant to the fullest possible extent are discussed in paragraphs 487 to 495 of ICCPR1 in relation to Article 26 of that Covenant.  These include such matters as access to education, transport, communications and social security.
Legal representation and protection

26.


People with disabilities have the same legal rights as do all members of the community.  Those who are mentally handicapped or mentally ill are specially protected from sexual abuse under the Crimes Ordinance (Chapter 200) and the Mental Health Ordinance (Chapter 136).  The Rules of the High Court provide that the Official Solicitor - or some other guardian ad litem - may represent them in civil proceedings.

27.


As explained in paragraph 20 of the previous report, in October 1993, a Judiciary working group sought to devise immediate and practical solutions to reduce the possible trauma that mentally handicapped persons might undergo when giving evidence in criminal trials.  Its 17 recommendations were outlined in the previous report.  All are now in effect.  Details are at Annex 5.

Discrimination against the mentally ill

28.


In paragraph 30 of its Concluding Observations on the previous report, the Committee noted with concern “the apparent lack of initiative on the part of the Hong Kong government to undertake public education to combat discrimination against those with mental disabilities.”

29.


With the utmost respect, we are unsure how the Committee came to this view.  Both the Equal Opportunities Commission and the Government have taken active measures to this purpose.  Since 1993, the Government has spent nearly $40 million on public education activities and publicity campaigns to promote the integration of people with disabilities and their acceptance by the community.  Over two-thirds of the amount has been spent on projects promoting job opportunities for the ex-mentally ill and the mentally handicapped and on fostering the acceptance of these people by the general community.

30.


The annual public education programme includes television/radio campaigns
, complemented by simultaneous poster campaigns, television dramas, radio talks, seminars, awards to good employers of disabled persons, and so forth. Each October, the Government organises a “Mental Health Month” to foster public awareness of mental health and the integration of ex-mental patients.  And, each December, the Government sponsors district-based celebrations of “Disabled Persons Independence Day”. The central message has been that mental illness is like any other illness: mental patients need time and support from other people - especially their families - to recover.  Similar campaigns - promoting the integration and employment opportunities of the mentally handicapped, persons with Down’s Syndrome and the chronically ill - are conducted with funding support from the Government.
31.


We are conscious that some members of the community harbour deep-seated prejudices against both groups and, like other governments have found - in relation to this and other forms of discrimination - such prejudices cannot easily and quickly be erased.  There are limits to what public education can achieve and we have occasionally, though regretfully, had to act with firmness in the face of local opposition.  We have not and will not flinch from taking such action when it is right to do so.  Our public education programme for the 1998 to 2000 triennium is aimed at taking the public beyond simple tolerance or condescension towards a culture in which the acceptance of the disabled, particularly those suffering from mental disabilities, is the natural and normal state of things.

32.


The Committee may also wish to note that we have significantly improved the legal protections afforded to persons receiving treatment for mental illness, particularly those receiving such treatment in mental hospitals.  These are discussed in detail in ICCPR1 in relation to Article 9 of that Covenant.

Human Rights Commission

33.


In paragraph 14(c) of its Concluding Observations on the previous report, the Committee “reiterated its serious concern that, the Hong Kong government continues to object to the establishment of a Human Rights Commission”.  The Government has carefully reconsidered the matter and concluded that its previous assessment - explained in paragraph 22 of the previous report - was correct.  Human rights in Hong Kong are founded on the rule of law, an independent judiciary, a justiciable Bill of Rights to provide remedies against infringement of human rights, and a sound and comprehensive legal aid system that assures the citizen of access to the courts.  These foundations have been strengthened by the constitutional entrenchment of the Covenant and the ICCPR under Article 39 of the Basic Law.  Additionally, comprehensive safeguards are provided by the Ombudsman’s Office, the Equal Opportunities Commission, the Privacy Commissioner’s Office and the legislature.  The Government continues to operate in the full view of a free and active press and local and international non-governmental organisations.

34.


This system has served Hong Kong well and has provided a sound framework for the protection and development of human rights in the territory.  The Government does not see any obvious advantage in introducing a new institution such as a Human Rights Commission
.

�	“The previous report” refers to the Third Periodic Report of the United Kingdom of Great Britain and Northern Ireland (Hong Kong) on Articles 2 to 16 of the ICESCR which the Committee examined in November 1996.


� 	We have introduced a similar code in relation to discrimination on the ground of age.  See paragraph 76 below in relation to Article 6.


� 	In its 1997 Review Report, the Board of Education Sub-committee - which had been set up to review nine-year compulsory education - noted that the term ‘compulsory education’ might need to be revised to avoid the negative sense of forcing the young to attend school and to signify the mission of providing universal education for all.  However, we have retained the term ‘free and compulsory education’ throughout this report with a view to Article 13.2(a) of the Covenant.


�	The Education Ordinance (Chapter 279).


�	Building (Planning) Regulations, Chapter 123 sub. leg.


� 	The Rehabilitation Advisory Committee and its sub-committees are serviced by the Commissioner for Rehabilitation, a Government Office under the auspices of the Secretary for Health and Welfare.


� 	Referred to as ‘Announcements in the Public Interest’ or ‘APIs’.


� 	We made the same points to the Human Rights Committee in ICCPR1 and in paragraphs 13 to 16 of the “Supplementary Report by the United Kingdom of Great Britain and Northern Ireland in respect of Hong Kong under the International Covenant on Civil and Political Rights” examined by the Human Rights Committee in October 1996.
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