Article 6: choice of occupation and labour rights

41.		At the constitutional level, Article 33 of the Basic Law provides that  Hong Kong residents shall have freedom of choice of occupation.  The Government seeks to ensure this by offering free employment services to Hong Kong residents.  The Local Employment Service (LES) of the Labour Department assists job-seekers to find work that best suits their interests, abilities and potential.  The Selective Placement Division provides those services to people with disabilities.

42.		Article 147 of the Basic Law provides that the HKSAR shall on its own formulate laws and policies relating to labour.  To that end, the Government closely monitors developments - both locally and internationally - with a view to improving employees� rights and benefits, fostering harmonious labour relations, and safeguarding occupational safety and health.  Labour�related policies especially those requiring changes in legislation are formulated largely on the basis of advice from the Labour Advisory Board which comprises representatives of employees, employers and Government.

International Labour Conventions (ILCs): Article 39 of the Basic Law

43.		Article 39 of the Basic Law guarantees that the provisions of the International Labour Conventions (ILCs) - as well as the provisions of the Covenant and the ICCPR as applied to Hong Kong - shall remain in force and shall be implemented through the laws of the HKSAR.

44.		Information relating to Article 6 of the Covenant has been provided to the International Labour Organisation (ILO) as follows -

(a)	Article 22 report� on the Human Resources Development Convention (No.142) for the period 1 July 1991 to 31 May 1998;

(b)	Article 22 report on the Unemployment Convention (No. 2) for the period 1 July 1993 to 31 May 1998;

(c)	Article 22 report on the Forced Labour Convention (No. 29) for the period 1 January 1996 to 31 May 1998;

(d)	Article 22 report on the Employment Policy Convention (No. 122) for the period 1 January 1996 to 31 May 1998;

(e)	Article 22 report on the Abolition of Forced Labour Convention (No. 105) for the period 1 January 1995 to 31 December 1996; and 

(f)	Article 19 report on the Discrimination (Employment and Occupation) Convention (No.111) for the period ending 30 June 1995.

Employment statistics

45.		Annex 6 provides statistics on employment, unemployment and underemployment in the years 1987, 1992, 1997 and 1998 (to 30 June).  The unemployment and underemployment rates of the HKSAR have started to rise since the autumn of 1997 as a result of the Asian financial turmoil.  The unemployment and underemployment rates for the three months April to June 1998 in the HKSAR were 4.4% (seasonally adjusted) and 2.6% respectively.  It is anticipated that the unemployment rate will remain higher than in past years for some time.  The Government has introduced a series of new measures to help the unemployed to re-enter the labour market and to provide them with more training and retraining opportunities so they can secure new jobs and retain existing jobs.

46.		Some commentators have expressed concern about how Government assesses the extent of unemployment and underemployment, and assert that we ignore evaluations made by trade unions and NGOs.

47.		We believe that our methods - and the data so obtained - are rigorous, statistically sound and accurate.  The definitions used in the process closely follow the standards set by the ILO and are therefore consistent with international standards and can meaningfully be compared with data produced by other economies.

48.		These figures derive from the Government�s quarterly household surveys.  Each quarter, the Census and Statistics Department selects a representative sample of 27,000 households and interviews all members aged 15 and over.  The methodology entails �rotational replication�, whereby half of each quarter�s sample is �revisited� in the subsequent quarter.  The criteria applied in the measurement of the size of the labour force and the rates of employment and unemployment are closely modelled on those recommended by the ILO.

49.		It is not true that we ignore data from other sources.  Indeed, the Census and Statistics Department takes a close interest in results of surveys conducted by academic institutions, NGOs and trade unions.  Where circumstances so warrant, the Department evaluates the methodology of such surveys against established professional standards and provides feedback to their authors on what that evaluation reveals.  Generally speaking, many of the surveys in question are �snapshot� polls of small samples that have not been rigorously selected.  Few, if any, are conducted diachronically or cover samples of comparable size to those regularly covered by the Government.  For these reasons, we are confident that our surveys - and their findings - will stand assessment against those conducted by other bodies.

Employment services

50.		The LES assists local people to find work.  There is no charge for this service.  It comprises the - 

(a)	�semi self-help service�: clients select vacancies on display or through self-service touch-screen computers and seek assistance from counter staff for referrals to job interviews.  Priority is accorded to clients referred by the Social Welfare Department or by NGOs.  These include such people as older job-seekers, applicants receiving Comprehensive Social Security Assistance, and single-parents;

(b)	�Job Matching Programme�: this is a more personalised and intensive placement service.  It includes in-depth interviews, counselling, job matching and, where appropriate, referrals to tailor-made retraining courses under the Employees Retraining Scheme (paragraph 58 below); and

(c)	�Outreaching Placement Service�: this is an �on-the-spot� registration service at the workplace for workers affected by major retrenchments.

51.		The LES scrutinises all vacancy orders to ensure that there are no discriminatory requirements, such as restrictions on sex or age.  Some 96,627 job seekers registered with the LES in the first six months of 1998.  Of these, 22,510 were women aged 30 or above, 3,845 (17.1%) of whom were offered employment.

52.		The Labour Department�s Selective Placement Division provides free employment counselling and placement services to persons with physical or mental disabilities and the ex-mentally ill.

Protection to employees against unreasonable dismissal

53.		In paragraph 21 of its Concluding Observations under the previous report, the Committee expressed the concern that Hong Kong labour legislation did not provide protection against unreasonable dismissal.  Local commentators have expressed the same concern.  In June 1997, we introduced provisions under the Employment Ordinance to the effect that employees may claim for remedies against their employers for unreasonable dismissal if -

(a)	they have been employed under continuous contract for a period of not less than 24 months; and

(b)	they have been dismissed without valid reason.

54.		Where unreasonable dismissal is established, the Labour Tribunal may order reinstatement or re-engagement subject to the mutual consent of the parties�.  If no such order is made, the Tribunal may make an award of terminal payments (to be paid by the employers) as it considers fair and appropriate.

55.		Where it is established that dismissal was both unreasonable and unlawful�, employees may be awarded compensation up to a maximum of $150,000 when there is no order for reinstatement or re-engagement and irrespective of whether or not there is an award of terminal payments.

New arrivals from Mainland China

56.		In paragraphs 89 and 90 of the previous report, we explained the circumstances of the (then) 40,000 Mainland Chinese people arriving each year for permanent settlement.  That number is now 55,000, some 20% of whom do not speak Cantonese.  They need assistance in adapting to local conditions.  Government provides this in several areas.  One such area is the search for employment. During the period 1 July 1997 to 30 June 1998, a total of 7,695 such persons registered for employment assistance and 1,154 placements were attained.

57.		In September 1997, the Labour Department established an Employment and Guidance Centre for New Arrivals.�  This provides a full range of tailor-made services, including intensive job matching and referrals, provision of labour market information, employment counselling and briefing on employment conditions.

Employees retraining

58.		In paragraph 31 of the previous report, we explained the legislative framework and functions of the Employees Retraining Fund� which is administered by the Employees Retraining Board.  Essentially, the Fund finances a scheme for retraining workers affected by economic restructuring.  Under the scheme, displaced workers learn how more effectively to seek re-employment and acquire new skills.  Trainees �graduating� under the scheme receive placement assistance and follow-up counselling.  Between late-1992 (when it was first established) and 30 June 1998, the Board provided retraining for 236,927 persons.  The average placement rate is around 70%.

Training of new arrivals

59.		The Employees Retraining Ordinance was amended in January 1997 to enable new arrivals (among others) to take full advantage of the retraining programmes.  The �Job Search Skills Course for New Arrivals� - a full-time, purposed-designed programme that lasts one week - has attained an average placement rate of about 84%.  By 30 June 1998, some 4,744 new arrivals had completed various retraining courses.

Long-term strategy

60.		To address the changing needs of the local workforce in the rapidly changing economic environment, the Board is developing market-driven programmes to suit the needs of employers, particularly small and medium-sized enterprises.

Action against illegal workers

61.		Illegal workers remain of concern, particularly in view of the threat they pose to the livelihood of Hong Kong workers.  Labour Department officers frequently inspect places of employment to check employee records and proof of identity as required under the Immigration Ordinance�.  In the first half of 1998, labour inspectors conducted over 77,500 such inspections, checked the records of over 166,000 employees and referred 377 suspected illegal workers to the Immigration Department for further investigation.

62.		The task of combating the employment of illegal workers falls mainly to the Immigration Department.  The Department�s Immigration Task Force, formed in 1994, conducts regular operations at places of employment - such as markets, fast food shops, restaurants, shops, construction sites and factories - where there are opportunities for illegal work.  The statistics are as follows -

�1994�1995�1996�1997��Operations�1,074�2,160�1,618�1,897��Illegal workers arrested�5,403�5,833�4,560�3,992��Employers arrested�1,416�2,302�1,705�1,303��

63.		Thus, there has been a steady decline in the number of arrests since 1995.  This indicates that enforcement is proving effective and that a deterrent effect is being achieved.  These efforts are complemented by publicity initiatives to raise awareness of the problem.  The public is encouraged to report suspected cases of illegal employment: a hotline and fax-line are available for this purpose. 

�Prohibition of employment of children

64.		The Employment of Children Regulations� make it an offence to employ any child who is under 15 years of age in the industrial sector, other than in a restaurant or similar establishment.  Subject to certain restrictions on working hours, children aged between 13 and 15 years who have completed three years of secondary education (a total of nine years full-time schooling) may be employed on a full-time basis in the non-industrial sector, with the consent of their parents.  If they have not completed three years of secondary schooling, they may be employed only as part-time workers during school terms.  In no case may children aged between 13 and 15 years who have not completed three years of secondary schooling be employed in any occupations prohibited in the Regulations.  The aim is to prohibit employment which would interfere with schooling or would endanger children(s moral development and physical health.  Contravention of the Regulations carries a maximum fine of HK$50,000.  The penalties for breaches of different provisions of the Regulations and related prosecution statistics are at Annex 7.

Importation of labour

65.		In paragraphs 28 and 29 of the previous report, we explained that sustained economic growth had led to labour shortfall and bottlenecks in certain sectors.  Those bottlenecks, if not addressed promptly, might slow the rate of economic growth and, in consequence, reduce prosperity in the long term.  The Government therefore allowed importation of labour on a limited scale and under strict controls.  There are two schemes for this purpose -

(a)	the Supplementary Labour Scheme: in principle, this permits the importation of workers by employers from different industries who can demonstrate a genuine need and who can prove that they have made every effort to give priority to local workers.  There are no industry specific quotas.  Such application is considered on its own merits.  As at 30 June 1998, some 3,600 workers were employed under this Scheme; and

(b)	the Special Labour Importation Scheme for the New Airport and related projects: this permits importation of construction workers up to a prescribed quota.  The scheme is running down as the New Airport has been completed and the projects are near completion.

66.		Some commentators have questioned the continuation of those schemes, particularly at a time when Hong Kong has moved into economic recession and local workers have been losing their jobs.  The fact is that the number of workers employed under the Supplementary Labour Scheme is extremely small.  As at 30 June 1998, they comprised just 0.1% of the 3.2 million people working at the time.  The jobs that they were doing were ones that local workers were unable or unwilling to take, either because the nature of the jobs did not appeal to them or because they lacked the necessary skills. Without the imported workers, the organisations that employ them might have had to cease operation with consequential losses of jobs for local workers.  Operational experience has shown that importation of labour has helped create jobs for - and facilitated the transfer of skills to - local workers.

Task Force on Employment

67.		The Government formed the �Task Force on Employment� in May 1998 to address the problem of rising unemployment.  It comprises representatives of employers and employees, academics, training institutions and senior government officials.  Its task is to explore ways of facilitating job creation in the private sector.  At the same time, the Government is taking steps to create jobs by accelerating public works projects, strengthening and improving the Labour Department�s employment and job matching services (see paragraph 50 above), enhancing vocational training and retraining for those who have lost their jobs, promoting further education and tightening measures to combat illegal employment.

Right to work: concerns about discrimination

68.		In paragraph 15 of its Concluding Observations on the previous report, the Committee expressed the concern that the Sex Discrimination Ordinance �(did) not protect those individuals whose right to work (was) violated by inappropriate account being taken of their private sex life.� 

69.		Following the studies of discrimination on the grounds of sexual orientation and race (see paragraphs 13 to 17 above in relation to Article 2), we have been tackling these issues through public education which includes the publication of discrete codes of practice for employers and employees.

70.		In the same paragraph, the Committee �further consider(ed) it a serious matter that women above the age of 30 suffer(ed) discrimination in employment�.  In paragraph 20, the Committee expressed particular concern �about the significant numbers of women who are thereby forced out of the labour force and must sometimes resort to precarious activities.�  Similarly, local commentators have expressed the concern that older workers� - particularly older women - are disproportionately affected by economic restructuring and have greater difficulty than others in finding new jobs.  Some maintaining that age discrimination is a major difficulty that particularly affects women aged 30 and above.

71.		The experience of Hong Kong�s Labour Department does not support that view.  There is no strong evidence that unemployment amongst middle-aged women (and other older workers) is due to age discrimination.  Rather, the problem is that many such workers - who have spent most, if not all of their working lives in the manufacturing sector - lack the qualifications and skills required in a climate of rapid economic restructuring�.  These factors may have given the impression that large numbers of women have been losing their jobs as a result of sex and age discrimination.  In fact, the unemployment and underemployment rates for women are - and have long been - lower than those for men.

72.		As we have explained in paragraph 499 of ICCPR1 (in relation to Article 26 of that Covenant), statistics published by the Census and Statistics Department (Annex 8) indicate that - in the first quarter of 1998 - the unemployment rates for the 30 to 39 and 40 to 49 age groups were respectively 2.3% and 2.9%.  The rate for workers aged 20 to 29 was 3.8%.  This trend persisted (though the numbers increased) into the second quarter when the rate was 3.1% for the 30 to 39 age group and 4.2% for the 40 to 49 age group.  That for workers aged 20 to 29 was 4.8%.

73.		These figures do not suggest that the position of older workers is worse than that of younger ones.  Nor are women worse off than men: the second quarter rate was 2.5% for women aged 30 to 39 and 3.8% for those aged 40 to 49.  The corresponding rates for men in the same age groups were 3.6% and 4.4% respectively. The records of the Labour Department also show that the placement rate for job-seekers of this age group was essentially the same as that for all job-seekers irrespective of age.

74.		These indications have been affirmed by the experience of the Labour Department's conciliation service.  At the time of finalising this report, the Department had received only one complaint in relation age discrimination in employment.

75.		Some commentators have expressed the concern that older workers - particularly middle aged single parents - have been more seriously affected than most by the current economic recession.  As explained in paragraph 12 above in relation to Article 2, discrimination on the ground of family status is illegal.  Persons who consider that they have been subjected to such discrimination have a right to redress under the Family Status Discrimination Ordinance.

76.		The Government is committed to eliminating all forms of discrimination in employment, including age discrimination.  While there is no legislation forbidding age discrimination in the HKSAR, there is a sustained programme of public education, publicity and self-regulation.  The �Practical Guidelines for Employers on Eliminating Age Discrimination in Employment� encourage employers to apply consistent criteria in a wide range of aspects of employment (such as recruitment, training, promotion, dismissal and so forth).  Such criteria should not relate to age unless age is a genuine occupational requirement.

77.		Additionally, the Government has introduced measures to eliminate discriminatory practices in recruitment.  All vacancy orders received by the LES of the Labour Department are scrutinised carefully to ensure that they do not impose unfair restrictions.  The Labour Department has also extended its voluntary conciliation service to complaints related to age discrimination in employment.

� 	The term �Article 22 report� means a report submitted to the ILO in accordance with Article 22 of the Constitution of the ILO.

�	Such orders will only be made if both parties consent.  This is because most Hong Kong businesses are small establishments.  Compulsory reinstatement or re-engagement without acceptance by both parties would neither be practicable nor conducive to harmonious labour relations.

� 	Dismissal in the following circumstances contravenes the specified provisions of the Employment Ordinance (Chapter 57), the Factories and Industrial Undertakings Ordinance (Chapter 59) or the Employees' Compensation Ordinance (Chapter 282) -

dismissal after the employee has served a notice of pregnancy to the employer;

dismissal for trade union membership and activities;

dismissal whilst the employee is on paid sick leave;

dismissal by reason of the giving of evidence or information by an employee in any proceedings or inquiry in connection with the enforcement of labour legislation, industrial accidents or breach of work safety regulations; and

dismissal of an injured employee before the parties have entered into an agreement for employee's compensation or before the issue of a certificate of assessment.

�	Defined as residents who have lived in Hong Kong for less than seven years.

�	Established under section 6(1) of the Employees Retraining Ordinance (Chapter 423).

�	Section 41 of the Immigration Ordinance (Chapter 115) provides that any person who contravenes a condition of stay in force in respect of him commits an offence.  Offenders are liable to a fine of up to HK$50,000 and imprisonment for two years.  Employers of illegal workers commit an offence under section 17I of the Ordinance, and are liable to a fine of $350,000 and imprisonment of three years.

� 	Subsidiary legislation under the Employment Ordinance.

�	In this context, �older workers� are those aged 35 or above.

� 	At the time this report was drafted, Hong Kong's economy was in recession and structural unemployment was increasing to unprecedented levels (that were still modest by international standards).  The measures being taken to address these problems and to help displaced workers to find new jobs are discussed in paragraph 50 above.
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