


Article 8: right to trade union membership


118.			Article 27 of the Basic Law provides, inter alia, that Hong Kong residents shall have the right and freedom to form and join trade unions, and to strike.  The right to form and join trade unions is also guaranteed under Article 18 of the BOR.


The ILCs


119.			Information relating to this article was provided in the following reports under ILCs -


(a)	Article 22 report� on Right of Association (Agriculture) Convention (No. 11) for the period 1 July 1992 to 30 June 1994;


(b)	Article 22 report on Right to Organise and Collective Bargaining Convention (No.98) for the period 1 January 1996 to 31 December 1996;


(c)	Article 22 report on Rural Workers( Organisations Convention (No. 141) for the period 1 July 1994 to 31 December 1996; 


(d)	Article 22 report on Labour Relations (Public Service) Convention (No. 151) for the period 1 July 1993 to 31 December 1995; and


(e)	Article 22 report on Freedom of Association and Protection of the Right to Organise Convention (No. 87) for the period 1 January 1996 to 31 May 1998.


�
Trade Unions Ordinance


The present legislative framework after the amendments to labour laws in October 1997


120.			The Trade Unions Ordinance (Chapter 332) provides that any combination which has the principal object of regulating relations between employees and employers, or between employees, or between employers must be registered with the Registrar of Trade Unions.  The Ordinance provides for the regulation of trade unions( internal administration and extends certain statutory immunities to registered trade unions. In 1997, the Ordinance was amended to extend to employers, employees, and members and officers of registered trade unions protections against civil suits for certain acts done in furtherance of trade disputes.  Previously, such protection applied only to the registered trade unions themselves.


121.			In paragraph 22 of its Concluding Observations on the previous report, the Committee expressed the concern that trade union rights were unduly restricted in Hong Kong.  In particular, the Committee was �of the view that restrictions applied to the affiliation with international trade union organisations, the prohibition on the formation of confederations of trade unions from different industries, as well as the legal right of employers to dismiss persons involved in strike activities, were incompatible with the Covenant.�  In paragraph 37, the Committee recommended that �the Government lift repressive provisions and limitations in relation to trade union federations, including the prohibition on establishing international affiliation.�  We believe that we have met these concerns (see paragraph 124 below).  But some background information is necessary before we explain the present position.


122.			In June 1997, the former Legislative Council passed several Members� Bills related to labour issues.  Inter alia, these included -


(a)	the Trade Unions (Amendment) (No. 2) Ordinance 1997: this relaxed controls over the activities of trade unions, including the removal of -


(i)	the requirement of the Governor�s (now the Chief Executive�s) approval for donations to trade unions or similar organisations outside Hong Kong; and 


(ii)	the restriction on the use of trade union funds for political purposes, and the affiliation of the registered trade union with organisations established outside Hong Kong.


(b)	the Employment (Amendment) (No. 4) Ordinance 1997: this gave employees a new right to make civil claims against acts of anti-union discrimination, and provided remedies including compulsory reinstatement, compensation and punitive damages; and


(c)	the Employee�s Right to Representation, Consultation and Collective Bargaining Ordinance: this conferred on employees -


(i)	the right to be represented by a trade union on employment matters;


(ii)	the right to be consulted by their employers through a representative trade union on various matters affecting their interests; and 


(iii)	the right to be covered by collective agreements negotiated by representative trade unions.


123.			The Government reviewed these provisions in consultation with the Labour Advisory Board.  The review found that -


(a)	Trade Unions (Amendment) (No. 2) Ordinance 1997: the previous provisions were necessary to promote the healthy development of trade unions in the HKSAR and to ensure that the role of trade unions was confined to the promotion and protection of the welfare of their members;


(b)	Employment (Amendment) (No. 4) Ordinance 1997: the protections this provided against dismissal on the ground of anti-union discrimination were essentially the same as those provided in the pre-existing Employment (Amendment) (No. 3) Ordinance 1997; and


(c)	Employee�s Right to Representation, Consultation and Collective Bargaining Ordinance: this had immediate and long-term implications for Hong Kong�s labour relations system and could adversely affect Hong Kong�s economic competitiveness. Given the high mobility of workforce and the predominance of small business (about 94% of establishments employ less than 20 employees�), imposing collective bargaining by statute was - in the view of both the Government and the Board - inappropriate to the HKSAR.  It has long been the Government�s policy progressively to improve employees� rights and benefits in a way that is commensurate with the pace of Hong Kong�s economic and social developments and that strikes a good balance between the interests of employers and employees.


124.			Accordingly, in October 1997, the Ordinance at (a) above was amended - and those at (b) and (c) were repealed - with the enactment of the Employment and Labour Relations (Miscellaneous Amendments) Ordinance.  Some commentators consider this to be a retrograde step for labour rights.  The Governemnt disagrees.  Its own review of the Trade Unions Ordinance, which was conducted in consultation with the Labour Advisory Board�, led to major amendments to the Ordinance�.  Those became effective on 31 October 1997 and included -


(a)	removing the prohibition on forming trade union federations with component trade unions belonging to different trades, industries or occupations;


(b)	allowing trade unions to be members of organisations of workers, employers and relevant professional organisations in foreign countries without the need to obtain the prior approval of the government.  The provisions are in line with the relevant provisions under the International Labour Convention No. 87 on Freedom of Association and Protection of the Right to Organise;


(c)	lowering the age requirement for becoming a member of a trade union from 21 to 18; and


(d)	relaxing the requirement of voting for change of a trade union name from two-thirds of all voting members to a majority of voting members or members� representatives present at a general meeting.


125.			Thus, trade unions are permitted to form federations with component trade unions belonging to different trades, industries and occupations.  They are free to affiliate with organisations of workers, employers or relevant professional organisations established in foreign countries.  We believe that these changes meet the concerns and recommendation in paragraphs 22 and 37 of the Committee�s Concluding Observations.


126.			There is more discussion of the right to join trade unions, and generally of the rights guaranteed by Article 8 of the Covenant, in paragraphs 390 to 398 of the ICCPR1 in relation to Article 22 of that Covenant.


Number and membership of trade unions


127.			As at 31 December 1997, the number and declared membership of employees� unions in Hong Kong were -


�



Economic sector�
No. of unions�
Declared�membership�
�
Agriculture and fishing�
0�
0�
�
Mining and quarrying�
0�
0�
�
Manufacturing�
87�
72,617�
�
Electricity, gas and water�
4�
2,541�
�
Construction�
22�
25,819�
�
Wholesale, Retail and Import/Export Trades, Restaurants and Hotels�
37�
52,392�
�
Transport, Storage and Communication�
85�
105,242�
�
Finance, Insurance, Real Estate and Business Services�
14�
35,534�
�
Community, Social and Personal Services�
289�
353,763�
�
Total�
538�
647,908�
�
Union participation rate in terms of salaried employees and wage earners�
�
21.85%�
�



Legislative protection against anti-union discrimination under the Employment Ordinance (Chapter 57)


128.			The Employment Ordinance gives all employees the right to become members or officers of trade unions, to take part in their activities outside working hours or, with their employers� consent, within working hours, to organise trade unions and to apply for their registration.  Employers must not prevent or deter employees from exercising these rights.  And they must not dismiss, penalise or discriminate against them for doing so.  Employers who contravene these provisions shall be guilty of an offence and shall be liable on conviction to a fine of up to HK$100,000.


129.			In June 1997, new provisions introduced under the Employment (Amendment) (No.3) Ordinance 1997 (see also paragraph 123 above) gave employees the right to claim remedies if they were dismissed for exercising their rights in respect of trade union membership and/or for activities within 12 months immediately before such dismissal.  If their employers fail to show valid reasons� for dismissal - and the dismissal is due to the employees� trade union membership and/or activities - the Labour Tribunal may order reinstatement or re-engagement, subject to mutual consent by both parties, or award terminal payments to the employees.  Where no order for reinstatement or re-engagement is made - and whether or not there is an award of terminal payments - the Labour Tribunal may also award the employees compensation not exceeding HK$150,000.


130.			Additionally, and notwithstanding our reservations about compulsory collective bargaining (paragraph 123 above), the Government has taken various measures to encourage and promote collective bargaining on a voluntary basis.  Voluntary negotiation, underpinned by the Labour Department�s voluntary conciliation service, has served Hong Kong well.  The average number of working days lost per year through labour disputes over the three years from 1995 to 1997 was only 0.55 day per 1,000 wage earners and salaried employees.  In April 1998, the Labour Department set up the dedicated 'Workplace Consultation Promotion Unit' to promote voluntary negotiation and effective communication between employers and employees at the enterprise level.


�
Provision for cooling-off period in the Labour Relations Ordinance (Chapter 55)


131.			The Employment Ordinance provides that, where an employee who has been given notice by his employer to terminate his contract takes part in a strike before the expiry of the notice, his entitlement to severance or long service payments or remedies in employment protection will not be affected by his taking part in the strike.


132.			However, as explained in paragraph 56 of the previous report, the Labour Relations Ordinance provides that where a dispute is of such a nature and scale as to have a grave effect on the Hong Kong�s economy, or to endanger the lives of a substantial number of people, the Chief Executive in Council may make an order for a cooling-off period during which all forms of industrial action must be discontinued.  That period shall not exceed 30 days but can be extended to a total of 60 days.  To date, this power has never been exercised.





� 	See also footnote (1) under Article 6.


� 	As at 30 June 1998, there were a total of 274,027 establishments (all industrial/commercial sectors).  Of these, 257,420 employed less than 20 people.  (Quarterly Report of Employment, Vacancies and Payroll Statistics - Jun 98 published by Census and Statistics Department.)


� 	See paragraph 42 above in relation to Article 6.


� 	Amended through the Employment and Labour Relations (Miscellaneous Amendments) Ordinance 1997.


�	Section 32K of the Employment Ordinance provides that it shall be a valid reason for the employer to show that the dismissal was by reason of -


(a)	the conduct of the employee;


(b)	the capability or qualifications of the employee for performing his work;


(c)	redundancy or other genuine operational requirements of business; 


(d)	statutory requirements (that is, it would be contrary to the law if the employees were to continue in that employment); or 


(e)	other substantial reasons.
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