Annex 18


Legal challenges to the Immigration (Amendment)


(No.2) and (No.3) Ordinances 1997�


(a)	Cheung Lai-wah V Director of Immigration


			Following the enactment of the No.3 Ordinance, parents of over 1,000 children born in Mainland China applied for legal aid to challenge the C of E Scheme�s consistency with the Basic Law.  Legal aid was granted to enable four test cases to be judicially reviewed.  Cheung Lai-wah, the applicant in one of the four test cases, is a child born out of wedlock to a father who is a permanent resident in Hong Kong and a mother who was resident in Mainland China.  The applicant entered Hong Kong before the two Ordinances took effect on 1 July 1997.  In October 1997, the Court of First Instance affirmed the legality of the C of E Scheme and its consistency with the Basic Law.  The Court also held the retrospectivity of the No.3 Ordinance to be lawful.  It rejected the argument, advanced on behalf of the applicants, that any person who claims the right of abode is entitled to enter and/or remain in the HKSAR pending the determination of his claim.  The Court also ruled that children born out of wedlock outside Hong Kong - to fathers who were permanent residents in Hong Kong - were eligible for the right of abode under Article 24 of the Basic Law irrespective of the status of their mothers.  And the provision on illegitimacy in the No.2 Ordinance�, was unconstitutional.


			The Government and the applicants in the four test cases appealed against these rulings.  In April 1998, the Court of Appeal upheld the legality of the C of E Scheme and its retrospectivity to 1 July 1997.  But it held that the C of E Scheme did not apply to persons who were in the HKSAR and came to Hong Kong before 1 July 1997.  The illegitimacy provision was again ruled unconstitutional.


			The applicants had also challenged the legality of the Provisional Legislative Council and thus of the No.2 and No.3 Ordinances that it had passed.  The Court of Appeal addressed that issue in May 1998, affirming the Council�s legality.


(b)	Chan Kam-nga V Director of Immigration


			The Immigration No.2 Ordinance stipulates, amongst other things, that in order for a child of Chinese nationality born outside Hong Kong to a parent who is a permanent resident of the HKSAR to be qualified for the right of abode, one of their parents must be a Chinese citizen and have acquired the right of abode at the time of the children�s birth.  The parents of 81 children who were born in Mainland China before either of their parents had acquired the right of abode in Hong Kong have applied for judicial review.  They contend that the No.2 Ordinance is inconsistent with Article 24(3) of the Basic Law which does not specify that a parent must be a permanent resident at the time of a child�s birth to acquire the right of abode.  They also contend that the C of E Scheme is inconsistent with Article 24 of the Covenant in that the Scheme has the practical effect of separating the Mainland children in question from their parents and siblings.


�
			Chan Kam-nga is one of the 81 children.  Her case - which is the representative case for the group - was heard before the Court of First Instance in January 1998.  The Court held that the provision under challenge was unconstitutional.  The Government appealed and - in May 1998 - the Court of Appeal reversed that decision, ruling that the provision was consistent with the Basic Law.


			All parties to these cases have appealed against those decisions of the Court of Appeal that were not in their favour.  The Court of Final Appeal will hear the appeals in January 1999.  In the meantime, pending the conclusion of the court proceedings, no one involved in those proceedings whose right to remain in Hong Kong is affected by the Ordinances will be removed from the HKSAR.


			Several commentators have expressed the view that the No.3 Ordinance 1997 contravenes Article 158 of the Sino-British Joint Declaration, Article 24(3) of the Basic Law, Articles 12(4) and 15(1) of the ICCPR and Articles 8(4) and 12 of the BOR.  The Government considers that the allegation is without foundation.  The C of E Scheme does not deprive individuals of their rights.  It merely aims to ensure that persons claim that they have the right of abode under Article 24(3) of the Basic Law have that claim verified before entering the HKSAR.


� 	This Annex reproduces paragraphs 234 to 240 of ICCPR1 in relation to Article 12 of that Covenant.


�	This introduced into Schedule 1 of the Immigration Ordinance (Chapter 115) the provision that the relationship of parent and child is taken to exist as follows-


(a)	of a mother and child, between a woman and a child born to the mother in or out of wedlock;


(b)	of a father and child, between a man and a child born to him in wedlock or, if out of wedlock, between a father and a child subsequently legitimated by the marriage of his parents;


(c)	of a parent and adopted child, between a parent and a child adopted only in Hong Kong under an order made by a Court in Hong Kong under the Adoption Ordinance (Chapter 290)
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