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Article 2: Ensuring to all individuals the rights recognised in the Covenant

General

13.
In paragraph 8 of its concluding observations on the initial report, the Committee expressed the concern "that most of the recommendations formulated in the Committee’s concluding observations
 have not yet been implemented".  The position is that, after we received the 1995 concluding observations, we gave each recommendation the most careful consideration, both in the light of the Committee's concerns and having regard to Hong Kong's prevailing situation and to the circumstances that the policies were designed to address.  In several instances, the Committee's concerns have been met.  Taking those concerns seriatim with their appearance in the 1995 concluding observations -

(a) 
discrimination against women (paragraph 13 of the 1995 concluding observations): in paragraph 67 of the initial report - in response to the regrets the Committee had expressed in this regard - we explained that the Sex Discrimination Ordinance (Chapter 480) had come into force; that the limit on damage awards had been removed; and that the District Courts had been empowered to order the reinstatement of claimants;

(b) 
Vietnamese asylum seekers (paragraph 17 of the 1995 concluding observations): in early 2000, the decision was taken to close the single remaining refugee centre and to permit the integration into Hong Kong society of those remaining.  The closure of the Pillar Point open centre, which took place in June of that year, went ahead peacefully and without incident.  There is further discussion of this issue in paragraphs 96 and 97 below in relation to Article 9; and

(c) 
official charge forms, charge sheets and court documents (paragraph 20 of the 1995 concluding observations): in paragraph 276 of the initial report, we indicated that we expected to complete the production of authenticated bilingual charge sheets by June 1999.   The exercise is complete and all charge sheets are now bilingual.  So, too, are all police forms relating to offenders and the charges that they may face. 
14.
It was with regret that - in some instances - we felt it necessary to respectfully differ with the Committee as to what could or should be done.  But, in all sincerity, we were obliged to conclude that the positions we had formulated in relation to the issues in question were the appropriate ones in the circumstances and having regard to the local conditions.  In each instance, we explained our position - and the reasoning behind it - in the body of our initial report.  We shall give further explanation in the following paragraphs.  Those positions were not lightly reached and we have not, and will not, lose sight of the Committee's concerns and recommendations as we continue to monitor our policies in the coming years.  Where it is practicable to do so, we will implement them either fully or in part.  
15.
Against this background, commentators have asked us to explain our view that, while we hold Treaty Bodies in the highest esteem and accord their concluding observations the utmost respect and closest attention, we do not consider them to be binding international law.  Our position derives - inter alia but primarily - from the United Nations Manual on Human Rights Reporting
, at page 40 under heading (c): 'The essence of dialogue' -

"At this point, one must stress that the Committees are neither courts nor quasi-judicial bodies.  The nature of their activity may be of a different quality with regard to the competence of some treaty bodies to receive and to examine individual complaints or communications.  However, it has never been claimed that the treaty bodies may perform judicial or quasi-judicial functions in the consideration of States Parties' reports.  The Committees, as a result of the dialogue, do not issue a judgement regarding the degree of implementation of the provisions contained in the relevant instrument in the reporting State.

The purpose of the dialogue is rather to assist the reporting State in the implementation of its treaty obligations.  The dialogue should clarify the scope and the meaning of the treaty obligations and should highlight those aspects that may have been neglected by the authorities of the reporting State.  It is in this spirit that the members of the Committees raise issues of concern to them, ask their questions, and formulate their comments accordingly at the end of the consideration of a report.  And it is in the same spirit that the written comments of the Committee as a whole are formulated at the conclusion of the consideration of a report." 

16.
In implementing our obligations under the treaties, we act in good faith in deciding how and when to act on the Treaty Bodies' concluding observations.  We regard this as the prerogative of governments that have the ultimate responsibility for the governance and well being of their people.  In so doing, they must exercise their best judgement as to what is or is not conducive to the common weal and act upon that judgement even when that may entail deferring action in accordance with a particular Treaty Body recommendation.  In this regard, we consider our position to be consistent with the view that the Committee expressed in its General Comment 3 of 1981
, where the Committee noted that -

"…article 2 of the Covenant generally leaves it to the States parties concerned to choose their method of implementation in their territories within the framework set out in that article.”

17.
That said, we must point out that, while the recommendations in the concluding observations and the decisions of the treaty bodies are not directly binding on the courts in Hong Kong, the courts have often used them in the construction of statutes and cases.  For example, in the case of Shum Kwok Sher v HKSAR
, the Court of Final Appeal held that -

“In interpreting the provisions of Chapter III of the Basic Law and the provisions of the Bill, the Court may consider it appropriate to take account of the established principles of international jurisprudence as well as the decisions of international and national courts and tribunals on like or substantially similar provisions in the ICCPR, other international instruments and national constitutions.”

18.
Action on concluding observations is not of course, the only way in which governments give effect to their treaty obligations.  It is also important that they ensure that their laws, policies, and administrative measures are consistent with those obligations.  Thus, in Hong Kong, when legislation is being prepared, or when Government policies are formulated, the Department of Justice advises the responsible bureau or department on the compatibility of those proposals with the treaties as applied to Hong Kong.  When providing such advice, the Department draws substantially on the relevant concluding observations and General Comments of the treaty bodies.  
Human Rights Commission

19.
In paragraph 9 of its concluding observations, the Committee stated that it remained" concerned that there is no independent body established by law to investigate and monitor human rights violations in HKSAR and the implementation of Covenant rights".  Local commentators have continued to echo this concern.

20.
We are aware that the Committee has in mind the establishment of a dedicated human rights commission.  We have long appreciated the need for a framework to monitor and implement the rights guaranteed in the Covenant and the other human rights treaties that apply to Hong Kong.  But, having carefully examined our existing framework, we reached the position explained in paragraphs 21 and 22 of our initial report (in relation to Article 2), where we observed that a Bill of Rights enabled the courts to provide effective remedies against violations of human rights.  This was, as we said there, complemented by a truly independent judiciary, a sound and comprehensive legal aid system, an effective Ombudsman, and an active advisory committee on civic education.  We pointed out, too, that the Government also operated in the full view of a free and active press and was monitored by local and international NGOs.  

21.
We took the view that those safeguards provided a sound framework for the protection and enhancement of human rights.  Indeed, they had served Hong Kong well and we concluded by reaffirming our belief that it was sensible to continue with this framework rather than to devise an entirely new institution with a wide-ranging but imprecise remit in the field of human rights.  However, in the light of the Committee’s continued concern, we shall keep in view any future changes of circumstance that may require us to reconsider our position.

Review of the Equal Opportunities Commission (EOC)
22.
The EOC's functions are as explained in paragraph 23 of the initial report, in relation to Article 2 of the Covenant.  In order to perform its functions more efficiently and effectively, the EOC commissioned consultants to review its complaint handling procedures, organisational structure and other related matters.  The review was completed in 2002 and the EOC has taken its recommendations forward
.  In so doing, it has tightened its investigation and conciliation procedures with a view to greater efficiency. 

Human rights education

23.
The position is essentially as explained in paragraphs 27 to 34 of the initial report, in relation to Article 2 and as updated in paragraphs 13.61 to 13.69 of our second report under the ICESCR, in relation to Article 13 of that Covenant.  Annex 3 explains the position in relation to civil servants.  The position in regard to judges is essentially as explained in paragraphs 30 to 32 of the initial report: Hong Kong’s Judiciary continues to operate within the international world of the Common Law and follows developments in all areas of law - including human rights law - in other common law jurisdictions.  To ensure that judges' knowledge of these matters remains current, the Judicial Studies Board provides them with continuing education and training.  Human rights law is one of many new areas that are emphasised.

The Ombudsman 

24.
The role of The Ombudsman is essentially as explained in paragraph 35 to 39 of the initial report in relation to Article 2.  However, The Ombudsman's jurisdiction now covers 17 statutory bodies, rather than the 14 previously reported.  The Ombudsman (Amendment) Ordinance of December 2001 added the Equal Opportunities Commission and the Office of the Privacy Commissioner for Personal Data under the jurisdiction of The Ombudsman. 
25.
Under section 3 of The Ombudsman Ordinance (Chapter 397), The Ombudsman is now a corporation sole, with full statutory power to conduct the administrative and financial business of the Office.  The Ordinance empowers her to sue and to be sued; to appoint staff and technical or professional advisers; to acquire and hold property; to enter into contracts; and to charge fees for services provided.  Section 6B of the Ordinance specifically provides that The Ombudsman is not a servant or agent of the Government.  She is subject to the scrutiny of the Director of Audit in regard to the economy, efficiency and effectiveness with which she expends resources.  She is also subject to the control of the Prevention of Bribery Ordinance (Chapter 201).  Together, these measures ensure the independence of The Ombudsman and the effective public monitoring of her Office.

26.
In the year 2002-03, The Ombudsman received 14,298 enquiries and 4,382 complaints.  A total of 124 complaints were investigated, of which The Ombudsman found 54 substantiated or partially substantiated, and made 173 recommendations to redress grievances and improve public administration.  She also completed six direct investigations, making 72 recommendations in relation to them.  As previously reported (in paragraph 39 of the initial report), the Government accepts and acts on almost all The Ombudsman’s recommendations.  The practices to ensure transparency remain as explained in paragraph 39 of the initial report.
The Administrative Appeals Board

27.
The position is as explained in paragraphs 40 to 42 of the initial report.

Complaints against the Police
28.
In paragraph 50 of the initial report, we explained the role of the Complaints Against Police Office (CAPO) and its civilian overseer, the Independent Police Complaints Council (IPCC).  Since then, we have taken steps to increase transparency -
(a)
the IPCC Observers Scheme (initial report, paragraph 51(a)): in September 1999, we expanded the Scheme by appointing retired IPCC members and other community leaders as Lay Observers.  The Lay Observers can observe CAPO investigations on both a scheduled and surprise basis.  Initially, there were 29 Observers in the new class.  Now, there are 68 (30 June 2003).  And the number of observation exercises has also increased significantly: from five in 1997 to 260 in 2002;
(b)
the Serious Complaints Committee: this is a special panel within the IPCC, which the Committee established in 1997 in order to monitor selected serious complaints, such as allegations of assaults resulting in serious injuries and cases of wide public interest.  The Committee requires CAPO to provide monthly progress reports on the cases so selected.  The Committee may seek clarification of matters contained in those reports before CAPO concludes its investigations into the cases in question.  In 2002, some 19 cases were selected for special monitoring;
(c)
meetings: the bi-monthly joint meetings between the IPCC and the CAPO have been partially open to the public since March 1998.  The minutes of the open part of those meetings are publicly available on the IPCC’s web site; and
(d)
performance pledges (initial report, paragraph 51(b)(i)): the CAPO has consistently maintained an achievement rate of over 90% in the fulfilment of the performance pledges previously reported.  

Statistics

29.
The table below provides an analysis of the results of investigation endorsed 
 by the IPCC between 1 January 1998 and 30 June 2003 –

	Result of investigation
	1998
	1999
	2000
	2001
	2002
	2003

(to 30 June)

	(1)
Allegations fully

investigated
	
	
	
	
	
	

	Substantiated/substantiated other than reported
	149
	223
	221
	241
	246
	114

	Not fully substantiated
	63
	109
	54
	30
	19
	7

	Unsubstantiated
	666
	1 011
	1 087
	1 123
	986
	456

	False
	301
	410
	470
	383
	354
	114

	No fault
	149
	233
	374
	478
	397
	180

	Sub-total:
	1 328

(31.6%)
	1 986

(36.9%)
	2 206

(37.2%)
	2 255

(36.9%)
	2 002

(32.2%)
	871

(29.9%)

	(2)
Cases not fully
 
investigated
	
	
	
	
	
	

	Withdrawn/not pursuable/
Curtailed
	1 782

(42.4%)
	2 127

(39.5%)
	2 303

(38.8%)
	2 357

(38.6%)
	2 542

(40.9%)
	1 277

(43.8%)

	(3) Informal resolution
	1 090

(26.0%)
	1 272

(23.6%)
	1 425

(24.0%)
	1 491

(24.4%)
	1 669

(26.9%)
	769

(26.4%)

	Total:
	4 200
	5 385
	5 934
	6 103
	6 213
	2 917


Note: A complaint may consist of more than one allegation.

Response to the 1999 concluding observations

30.
In paragraph 11 of its concluding observations on the initial report, the Committee took "the view that the Independent Police Complaints Council has not the power to ensure proper and effective investigation of complaints against the police".  The Committee remained concerned "that investigations of police misconduct are still in the hands of the police themselves, which undermines the credibility of these investigations".  It recommended that "the HKSAR should reconsider its approach on this issue and should provide for independent investigation of complaints against the police".
31.
We must stress that our system does not rely exclusively on the good faith of serving members of the Police Force.  The CAPO operates independently of all operational and support formations of the Police.  And the IPCC closely monitors and reviews CAPO’s investigations of complaints against the police.  The IPCC is an independent civilian body comprising non-official members from a wide spectrum of the community, including members of the Legislative Council and the Ombudsman or her representative.  It is serviced by its own full-time secretariat.  

32.
There are effective checks and balances to ensure that complaints are handled thoroughly, fairly and impartially.  The CAPO prepares detailed investigation reports on all complaints.  These are submitted to the IPCC, which then rigorously examines them.  Where IPCC members have doubts about a particular investigation, they may invite the complainants, complainees and witnesses to interviews.  The Council can also ask CAPO to submit for its reference any document or information relevant to a complaint.  In discharging their duties, members of the IPCC may observe the CAPO’s investigations in person, on either a surprise or a scheduled basis.  If the IPCC is not satisfied with the results of an investigation, it can ask CAPO to clarify any doubts or to reinvestigate the complaint.  It may also bring the case to the personal attention of the Chief Executive, together with recommendations as to its disposition.  Clearly, therefore, the IPCC has adequate means to ensure that investigations are conducted properly and effectively.

33.
Over the years, we have introduced numerous measures to improve the credibility and transparency of the system.  In particular, the Observers Scheme and the IPCC Interviewing Witness Scheme have improved the Council’s ability to monitor the CAPO investigations.  Other measures have included the establishment of a special IPCC panel to monitor serious complaints and appointing retired members of the IPCC and other community leaders as Lay Observers of the CAPO investigations.  We believe that this progressive, incremental approach is prudent and appropriate for Hong Kong.

34.
To further improve the existing system, we are taking steps to convert the IPCC into a statutory body and we are preparing draft legislation to put this proposal into effect.  Inter alia, this will empower the IPCC to legally oblige the CAPO to submit for the IPCC's examination statements and videotapes taken during investigations of complaints.  Consultations conducted in March 2002 indicated that this proposal enjoyed public support.  
35.
A comparative study that we conducted in 1996 indicated that our system was on par with corresponding systems in other parts of the developed world.  The study indicated that ours was one of the most sophisticated systems in Asia: indeed, Hong Kong was one of the few Asian territories where complaints against the police were subject to the oversight of a civilian body.  But the study was not confined to Asia.  It also covered jurisdictions (at both the metropolitan and federal levels) in Australia, Canada, and the United States.  In most jurisdictions, complaints against the police were investigated solely or mostly by the police.  With the improvements instituted and being planned for in our police complaints system, we consider that it will continue to serve Hong Kong well.
Status of the Covenant in Hong Kong law

36.
Article 39 of the Basic Law provides that -

"The provisions of the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and international labour conventions as applied to Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative Region.  

The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law.  Such restrictions shall not contravene the provisions of the preceding paragraph of this Article."  

Additionally, the BORO provides for the incorporation into the laws of Hong Kong of the provisions of the ICCPR as applied to Hong Kong.  Those provisions are contained in the Bill of Rights, which forms Part II of the Ordinance.

37.
In 2002
, the Court of Final Appeal determined the approach to the interpretation of Article 39 of the Basic Law and the provisions of the Bill of Rights -  

“It is established that Article 39, being part of Chapter III of the Basic Law, which provides for the fundamental rights and duties of the residents of the HKSAR, is to be given both a purposive and generous interpretation (Ng Ka Ling & Others v Director of Immigration (1999) 2 HKCFAR 4 at pp.28D-29A, per Li CJ).  The same approach is to be adopted to the provisions of the Bill as the object of those provisions is to guarantee the fundamental rights and freedoms of the residents of the HKSAR.”  

Details of the case are explained in paragraphs 182 to 184 below, in relation to Article 15.

38.
The Court of Final Appeal further explained
 how the Covenant operates - under Article 39(2) of the Basic Law - to protect the rights and freedoms of Hong Kong residents -

“Article 39(2) is protective of the rights and freedoms of Hong Kong residents.  Its provisions make it clear first, that such rights and freedoms may not be restricted unless as prescribed by law.  Secondly, even if the restrictive measures are prescribed by law, Article 39(2) provides that the restrictions shall not contravene provisions of the ICCPR as applied to Hong Kong, that is, as incorporated by the Bill.  Thus, in the context of rights recognised by the ICCPR as applied to Hong Kong (whether or not such rights are also enshrined in the Basic Law), Article 39(2) spells out two requirements, which any purported restriction must satisfy.”  

39.
In the same case, the Court also held that the Covenant as applied to Hong Kong - and as incorporated by the Bill of Rights - only provided for minimum standards for rights that are internationally recognised.  The Basic Law can provide for rights additional to such minimum standards.  It is to be noted that, pursuant to Article 41 of the Basic Law -

"Persons in the Hong Kong Special Administrative Region other than Hong Kong residents shall, in accordance with the law, enjoy the rights and freedoms of Hong Kong residents prescribed in this Chapter." 

Thus, non-HKSAR residents who are in Hong Kong also enjoy the rights prescribed in the Covenant as applied to Hong Kong.  

40.
In addition to the provisions in Chapter III of the Basic Law (particularly Article 39) and the Bill of Rights, the Covenant has effect in domestic law through -

(a) 
other provisions in the Basic Law (Articles 8, 11, and 160: see paragraph 41 below); 

(b) 
other ordinances; such as the three anti-discrimination laws; and 
(c) 
administrative means.

41.
Article 8 of the Basic Law provides for the continuation of the laws previously in force in Hong Kong, except for any that contravene the Basic Law and subject to any amendment by the legislature of the HKSAR.  Article 11 provides that “no law enacted by the legislature of the Hong Kong Special Administrative Region shall contravene this law”.  Article 160 provides, inter alia, that "if any laws are later discovered to be in contravention of this, they shall be amended or cease to have force in accordance with the procedure as prescribed by this Law."   Thus, any provision in domestic legislation enacted after the reunification that purported to restrict the rights and freedoms of Hong Kong residents and was not in conformity with Article 39(2) would contravene the Basic Law and could not be enforced by the Hong Kong courts.  

42.
Following the enactment of the BORO in 1991, we examined all then existing laws, amending those found to be inconsistent with the provisions of the BORO and thence the Covenant.  All subsequent legislation had to be cleared by the then Attorney General's Chamber (now the Department of Justice) for consistency with the BORO and, indeed, Hong Kong's obligations under all the international human rights treaties that apply to it.  In any event, Articles 8 and 160 ensure that any provision in pre-1997 legislation that breached Article 39(2) of the Basic Law would not be enforceable.

Effect of the Covenant in Hong Kong law
43.
Commentators have called on the Government to make clear whether it accepts that the provisions of the Covenant have 'full and immediate effect'.  The position is as explained in the following paragraphs, some of which - for the sake of cohesive discussion and easy reference - reiterate information provided elsewhere in this report (for example in Part I, paragraphs 31 to 32).

44.
In its General Comment No. 3
, the Committee on Economic, Social and Cultural Rights took the view that -

“The concept of progressive realisation constitutes a recognition of the fact that full realisation of all economic, social and cultural rights will generally not be able to be achieved in a short period of time.  In this sense the obligation differs significantly from that contained in article 2 of the International Covenant on Civil and Political Rights which embodies an immediate obligation to respect and ensure all of the relevant rights.” 

45.
In Chan Mei Yee and another v Director of Immigration
, the court - referring to an academic text
 - observed that -

"In respect of ICCPR, the author stated that the obligations imposed on the States are absolute and immediate.  They are absolute because they are not expressed as being limited either by the resources available to the State, or by reference to the means to be employed in performing them.  They are immediate in that each State is bound to take the necessary steps to secure the human rights and fundamental freedoms concerned from the moment the treaty comes into force for that State."

46.
Thus, the balance of opinion is that the Covenant does impose immediate international treaty obligation on its State Parties.  Under Article 2(2), the Parties undertake “to take the necessary steps… or other measures as may be necessary” to give effect to the rights recognised in the Covenant.  The BORO incorporates the provisions of the Covenant as applied to Hong Kong into our domestic law.  Individuals who feel that the Government or any person acting on its behalf has violated their rights under the Bill of Rights and the Covenant may seek judicial remedy or relief from the Court.  And, by virtue of the provisions of the Basic Law, our constitutional document, in particular Article 39, any restriction of a Covenant protected right as applied to Hong Kong – and that contravenes Article 39 – is a breach of the Basic Law.
� 	The reference was to the Committee's concluding observations of November 1995 on the Fourth Periodic Report of the United Kingdom of Great Britain and Northern Ireland in respect of Hong Kong.  The report was to the Committee submitted in July 1995 and was heard in October 1995.  Here and throughout this report, we refer to this report as 'the 1995 report' and to the Committee's concluding observations thereon as 'the 1995 concluding observations'.


�	Soft cover edition, 1997.


� 	Thirteenth session.


� 	[2002] 2 HKLRD 792, at paragraph 59.


� 	This review is not to be confused with the 2002 Government review of the remuneration packages of the senior executives of Government-funded bodies, including the Commission.  That was a discrete exercise, the purpose and outcome of which are explained in paragraph 2.19 of our second report under the ICESCR, in relation to Article 2 of that Covenant.


� 	In this context, 'endorsed' means that, having examined the findings of CAPO investigations, the IPCC agrees with them.  If it does not, the IPCC can ask CAPO to clarify areas of doubt or to re-investigate the complaint.








� 	In Shum Kwok Sher v HKSAR [2002] HKLRD 793, at 809.


� 	In Gurung Kesh Bahadur v Director of Immigration [2002] 2 HKLRD 775, at 784.


� 	Fifth session, 1990.


� HCAL No 77/1999, 13 July 2000.


�	 “The International Law of Human Rights” by Paul Sieghart.
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