Article 14: Equality before courts and right to fair and public hearing

152.
Some commentators have expressed the concern that proposals to enact legislation to give effect to Article 23 of the Basic Law may compromise the rights and protections in Article 14, as well as rights provided for in other articles of the Covenant.  For cohesion of discussion, those concerns are addressed in paragraphs 324 to 339 below.
Interpretation of Article 24(2)(3) of the Basic Law

153.
In paragraph 10 of its concluding observations on the initial report, the Committee expressed serious concern "at the implications for the independence of the judiciary of the request by the Chief Executive of HKSAR for a reinterpretation of article 24(2)(3) of the Basic Law by the NPCSC (under article 158 of the Basic Law) following upon the decision of the Court of Final Appeal (CFA) in the Ng Ka Ling and Chan Kam Nga cases, which placed a particular interpretation on article 24(2)(3)."  The Committee noted our statement that we would not seek another such interpretation except in highly exceptional circumstances.  Nevertheless, it remained concerned "that a request by the executive branch of government for an interpretation under article 158(1) of the Basic Law could be used in circumstances that undermine the right to a fair trial under article 14." 

154.
We respectfully note the Committee’s concerns and, to re-emphasise what we have said in paragraphs 129 to 139 above in relation to Article 12, repeat that we will not seek another such interpretation except in highly exceptional circumstances.  We are committed to respecting the independence of the Judiciary and the right to a fair and public hearing under Article 14 of the Covenant.  For the reasons in paragraphs 131 to 139 above in relation to Article 12, we remain firmly of the view that neither the request for an interpretation nor the interpretation itself undermined either that right or the independence of the Judiciary.  Indeed, that right is a fundamental tenet of the common law system.  It is also guaranteed constitutionally by virtue of Article 39 of the Basic Law. 

Court of Final Appeal

155.
The position is essentially as explained in paragraphs 266 to 267 of the initial report.  Between 30 June 1998 and 30 June 2003, the Court of Final Appeal received 366 applications for leave to appeal (184 criminal; 182 civil) and 144 substantive appeals (40 criminal; 104 civil).
‘Acts of state’

156.
The position is as explained in paragraphs 271 to 273 of the initial report.

Bilingual charge forms

157.
The position is explained in paragraph 13(c) above in relation to Article 2.

Equal access to the courts

158.
Commentators have said that the cost and time of litigation is unaffordable to ordinary citizens, unless they can obtain assistance.  They consider this a threat to the principle of equal access to the courts.  This view has been tested and rejected by the European Court of Human Rights.  The Court did not accept that, because legal aid for civil proceedings were not available, the right of access to a court was effectively denied and there was a violation of Article 6 of the European Convention on Human Rights.  In its judgment, the Court said that Article 6 (the equivalent of Article 14 of the Covenant) did not necessarily mean that free legal aid would have to be provided in all cases concerning civil rights and obligations.  Everything would depend on the particular circumstances.  It is a matter for States to determine the measures to be adopted to ensure effective right of access to court
.

Recent development

159.
That said, we recognise that there has been public concern that Hong Kong's civil justice system is excessively costly and prone to delays, and that litigation procedures are complex.  In February 2000, those concerns prompted the Chief Justice to appoint a 'Working Party on Civil Justice Reform' to “review the civil rules and procedures of the High Court and to recommend changes thereto with a view to ensuring and improving access to justice at reasonable cost and speed”.  

160.
In November 2001, the Working Party issued an Interim Report and Consultative Paper.  The Report explored possible options for change, including re-defining and simplifying procedural obligations, reducing the number of court hearings before trial, encouraging earlier settlement, making the cost of litigation more transparent, and giving the court more extensive and flexible powers to manage the progress of cases through the system.  The consultation exercise took place between November 2001 and June 2002 and the final report is being prepared.  We expect to make a public announcement some time in 2004
, when the report is ready for release. 
Appeal mechanisms

161.
Commentators have said that Hong Kong's laws grant the executive extensive powers to restrict the rights of the citizens.  By way of example, they cite the Appeal Board on Public Meetings and Processions.  The Board is established under the Public Order Ordinance
.  Section 16 of that ordinance enables the organisers of an event to appeal to the Board against a decision of the Commissioner of Police to prohibit a public meeting, to object to a public procession, or to impose conditions on the holding of such meeting or procession.  They assert that the Board has only limited powers; and that its members - who are appointed by the Chief Executive - are uninformed about international human rights principles,  jurisprudence,  and law.  They therefore believe that the Board 
cannot effectively discharge its monitoring functions. 

162.
But the requirement under Article 14(1) is that, in the determination of their rights and obligations in a suit at law, persons are entitled to fair and public hearing by competent, independent and impartial tribunals.  The fact that the Chair or members of an appeal board are appointed by the executive does not affect its impartiality and independence if the persons so appointed are free from influence or pressure when carrying out their adjudicatory role.  A diagnostic characteristic of an appeal body's independence is that its determinations or decisions are binding on the parties and cannot be altered by the executive.  For the reasons in paragraph 163, we consider that the Appeal Board meets that test.
163.
The Ordinance incorporates safeguards that ensure the Board's effectiveness and integrity as a monitoring body.  For example, section 43 provides that the Chair of the Appeal Board shall be a retired judge, or an ex-magistrate with more than ten years' service.  And the Deputy Chair and members must not be public officers.  Section 44 further provides that members of the Board are to be selected in rotation from a panel of 15 persons.  Every question in relation to the hearing of appeals is to be determined by the opinion of the majority of the members with the Chairman having a casting vote.  If an appeal fails, appellants can challenge a police decision in the courts by way of judicial review.  

Right of access to the legal system

Legal aid

164.
In July 2000, following the policy review and consultations discussed in paragraph 291 of the initial report, we introduced measures to improve the legal aid services provided by the Legal Aid Department.  These comprised -

(a) 
increasing the statutory deductible allowances for living expenses in calculating the disposable income
 of an applicant: previously, deductible allowances were calculated according to the standard rate under the Comprehensive Social Security Assistance scheme (CSSA)
.  Now, we calculate them on the basis of 35-percentile household expenditure
.  In 2000, when we introduced this measure, we estimated that it would increase the number of eligible households from around 800,000 (48% of all households) to around one million (58%); 

(b) 
extending the scope of legal aid services: in Coroner’s inquests, we now provide legal representation to the deceased's next of kin, where the Director of Legal Aid considers that the interest of public justice so requires
;
(c) 
empowering the Director of Legal Aid to reduce, or not to seek, interest on the charge on property preserved or recovered in proceedings on behalf of aided persons
; 
(d)
reducing the amount of the maximum contribution under the Ordinary Legal Aid Scheme from 43% of an applicant’s financial resources to 25%
; 

(e) 
reducing the contribution rate under the Supplementary Legal Aid Scheme from 15% to 12% or, in the case of settlement before delivery of a brief to counsel, from 7.5% to 6% of the damages obtained by the applicant
; and
(f) 
empowering the Director of Legal Aid not to discharge a legal aid certificate if he considers it not appropriate to do so even though the financial resources of the aided person exceed the prescribed financial eligibility limit
.

165.
We have also introduced a review system for the financial eligibility limits.  This comprises -

(a)

an annual review to take account of inflation; 

(b)

a biennial review of any changes in litigation costs; and 

(c)
a five-yearly review of the criteria used to assess financial eligibility of legal aid applicants.

We concluded the first full review cycle in 2002 and consulted the Legal Aid Services Council (LASC) on the proposals arising therefrom.  We are now discussing those proposals and related issues with the Legislative Council's Panel on Administration of Justice and Legal Services.  

166.
Section 26A of the Legal Aid Ordinance provides that a legal aid applicant who has been refused legal aid for an appeal to the Court of Final Appeal may seek a review of such refusal.  The review should be initiated by notice to the Registrar of the High Court accompanied by a certificate by counsel stating that the person aggrieved has a reasonable prospect of success in the appeal and the grounds for that opinion.  In 2002, we introduced a scheme whereby legal aid applicants who, having passed the Legal Aid Department’s means test  are refused legal aid, may obtain a counsel’s certificate free of charge, and so to seek review of the decision to refuse aid before a Review Committee. 

Legal aid applications 
167.
Commentators have said that the level of legal aid provision is inadequate and that the applications procedures are over-complicated.  In these circumstances, they say, persons who consider that their rights have been violated may choose to tolerate the situation rather than go through the application process.  

168.
Our policy is to ensure that no one with reasonable grounds for taking legal action in a Hong Kong court - irrespective of nationality or place of residence - is prevented from doing so because of a lack of means.  As legal aid is publicly-funded, the Director of Legal Aid must be satisfied that applicants are financially eligible and have reasonable grounds for bringing or defending the proceedings for which they are seeking legal aid.  Applicants must therefore pass a means test and a merits test.  

169.
We do not consider that the process is over-complicated: the Legal Aid Department offers a 'one-stop service', whereby both tests and any interviews that may be necessary are conducted on the same day.  Assessments are processed electronically and, on average, over 90% of the legal aid applications are processed within a standard processing time of three months. 

170.
In this context, commentators have asserted that, in June 2002, the Legal Aid Department had denied application forms to right of abode claimants.  The assertion reflects a misunderstanding.  It arose from an incident where the Department had considered the claimants' applications for damages against the Government for maladministration at the same time as it considered their intended applications for unconditional stay in the HKSAR.  The purpose of considering the two issues together was to save them the time and trouble of making separate and repetitious applications, and to avoid any possible delay to other right of abode claimants.  Having considered the applications, the Department concluded that the claimants had no reasonable grounds for legal proceedings and accordingly refused their applications.  Nevertheless, it made arrangements for them to appeal against its decision to the Registrar of the High Court.  The matter was later referred to The Ombudsman who found that there had been no maladministration on the Department's part.
Legal aid in criminal cases

171.
Commentators have also said that the Government should provide legal aid to persons charged for serious offences.  In fact, legal aid is already provided in all types of criminal cases
.  And, as explained in Part I of this report (paragraphs 37 to 39), the Director of Legal Aid has the discretion to waive the upper limits of the means test if he considers it in the interests of justice to do so
.  In cases involving murder, treason, and piracy with violence, it is mandatory for legal aid to be granted, subject to the means test, which the judge may waive.  In other offences - provided that the applicant passes the means test - a judge may grant legal aid on merits even if the Director of Legal Aid has refused it.
Legal aid in discrimination cases and in cases of medical negligence 
172.
Commentators have called for legal aid to be granted in all cases involving discrimination or medical negligence.  In relation to the latter, they consider that "restricted access to legal aid means that some victims of malpractice are barred from having a fair trial".

173.
The position is that -

(a)
legal aid is available for proceedings under the anti-discrimination laws.  If such proceedings involve a breach of the BORO, or an inconsistency with the ICCPR as applied to Hong Kong is an issue, the Director of Legal Aid may waive the upper limit of the applicant’s financial resources when conducting a means test; and 

(b)
medical negligence cases are covered by both the Ordinary Legal Aid Scheme (as discussed above and in Part I)) and the Supplementary Legal Aid Scheme that we explained in paragraph 283 of the initial report
.  Legal aid is granted provided that the applicant has satisfied both the means test and the merits test.  Therefore, there is no question of restricted access to legal aid in medical negligence cases.

For these reasons, we consider that the existing arrangements provide access to justice for persons of limited means with meritorious grounds for taking or defending proceedings in the courts of Hong Kong.

The Legal Aid Services Council and the question of an independent statutory body for legal aid

174.
We explained the role of the Council
 in paragraphs 292 to 294 of the initial report.  Since then, commentators have continued to maintain that the Council is only a supervisory body without independent statutory power, and that its requests for more independent powers have not been met.  Their view remains that there should be an independent legal aid authority.
175.
In 1998, as explained in paragraph 294 of the initial report, the Council commissioned consultants to examine the desirability and feasibility of establishing such a body.  In preparing their report to the Council, the consultants sought to determine whether key stakeholders considered that there was a lack of operational independence in the administration of legal aid.  To that end, they interviewed the legal professional bodies, lawyers undertaking legal aid work, community groups, the clients and staff of the Legal Aid Department, and the general public.  They concluded that, while there was some concern about the question of independence, the focus of that concern was a minority of sensitive cases that presented a particular challenge to the Government.  They observed that “(i)t is generally acknowledged that legal aid is administered independently in the majority of cases, including many in which legal aid is granted to people with cases against the Government”.

Existing safeguards

176.
Our commentators sometimes tend to overlook the safeguards that are already in place to ensure the independent administration of the legal aid service.  These include -

(a) 
legal aid applications are assessed by professional officers in strict accordance with the provisions of the Legal Aid Ordinance;

(b) 
in complicated public law litigation against the Government, the Legal Aid Department would, as a matter of practice, seek independent legal advice outside the Department
.  The Department then gives weight to that advice in reaching its decision.  And all public law litigation (including judicial reviews against the Government, or Government-related bodies such as the Housing Authority) is assigned to lawyers in private practice.  In criminal cases, aided persons are invariably represented by barristers in private practice.  And, where appropriate, solicitors in private practice are assigned to act as advocates or instructing solicitors in criminal trials or appeals;

(c) 
the approval of a directorate officer is required for refusal of legal aid in judicial reviews, and in cases involving immigration, the Bill of Rights, or the Supplementary Legal Aid Scheme.  Where such aid is refused, the applicants are informed of the reasons and their statutory right of appeal under sections 26 and 26A of the Legal Aid Ordinance;

(d) 
appeals against such refusals lie with the Registrar of the High Court, whose decision is final.  If the Registrar disagrees with a decision of the Department, he will allow the appeal and legal aid will be granted to the applicant; and
(e) 
the Department operates a formal complaints system in addition to the statutory appeals system.  

177.
Commentators often suggest that any lack of independence - whether actual or perceived - would be removed with the establishment of an independent legal aid authority.  But this view is flawed.  As the LASC's consultants acknowledged -

“One of the great strengths [of Hong Kong's legal aid system] is that there is no ceiling on the expenditure of the LAD on legal services”, which “means that there are no funding constraints to prevent those who meet the statutory criteria from receiving legal aid”.  

“In some [jurisdictions] where there are funding constraints there is a strong perception that the Government has sought to influence the legal aid authority’s priorities in its use of limited funds by indicating its preferences for the administration of legal aid.” 

“The absence of ceilings on the expenditure of the LAD on legal aid services removes mechanisms for Government intervention in legal aid administration that are observed on some other jurisdictions”.  

178.
On the basis of the consultancy findings, and bearing in mind the observations cited in paragraph 177, the LASC recommended the establishment of an independent legal aid authority funded by public revenue and, as now, with no ceiling on expenditure on legal services. But providing an infinite budget from public funds for a body that is independent from the Government entails questions about accountability and would clearly be inconsistent with the principles of sound public finance policy.

179.
Indeed, research into the practices of other common law jurisdictions indicates that legal aid budgets for independent legal aid authorities are invariably finite.  The establishment of an independent legal aid authority could actually jeopardise the interests of legal aid applicants. 
180.
It will be clear from the foregoing that we do not consider that a convincing case for an independent authority has been established.  The Legal Aid Department continues to meet our policy objective of ensuring that our target clients receive the assistance they need.  And the consultants' findings indicate that the administration of legal aid in Hong Kong is sufficiently independent for practical purposes, as evidenced by the funding of numerous cases against the Government
Operation of the Legal Aid Services Council

181.
In October 2000, having completed a review of its operations, the LASC proposed to the Government possible legislative amendments that would enhance its independence and address operational difficulties that it had encountered in the course of its work.  Those proposals included the suggestions that -

(a)

the LASC should be empowered to appoint its own staff: we will consider the need for a specific statutory provision for this purpose when we next have the opportunity to amend the LASC Ordinance;

(b) 

the LASC should be empowered to enter into its own contracts: again, we will consider the need for a specific provision when we next have the opportunity to propose changes to the LASC Ordinance.  In the interim, the LASC's secretary is authorised to enter into contracts on behalf of the Government for purposes pertaining to the LASC.  But, to put the question into perspective, the contracts concern such matters as cleansing services, office supplies, maintenance, and so forth.  Hence, the current arrangements should by no means compromise the LASC's independence; and

(c) 

the Chief Executive should be empowered to extend the time for submission of the LASC’s annual report: we will identify an opportunity to put this suggestion into effect.`
� 	Airey v Ireland (1979) 2 EHRR 305.





� 	The Working Party does not deal with matrimonial and family disputes, which represent a significant aspect of the civil justice system.  Work to improve the way in which such disputes are managed is progressing in parallel.  This includes a pilot scheme for the use of mediation in family disputes and a working group on the reform of ancillary relief procedures in matrimonial cases.


� 	Chapter 245: the Board is constituted under section 44 with reference to section 43(3).


�	 Regulation 2A of the Legal Aid (Assessment of Resources and Contributions) Regulations (Chapter 91 sub. leg.) provides that that applicants' financial resources shall be assessed by multiplying their monthly disposable income by 12 and adding their disposable capital to that sum.  Disposable income is determined in accordance with Schedule 1 of the Regulations, disposable capital in accordance with Schedule 2.


� 	The standard rate of the CSSA scheme is paid to different categories of applicants to meet their basic and general needs.  This rate was used as the deductible allowance from the legal aid applicants’ gross income.


� 	Section 8 of Schedule 1 to the Legal Aid (Assessment of Resources and Contributions) Regulations prescribes that: 


“(1)	An amount equivalent to the 35-percentile household expenditure shall not be taken into account in relation to the person concerned and his dependants, if any.


  (2)	For the purposes of this rule -


(a)	the expression "35-percentile household expenditure" means the level of expenditure of households of a particular size, excluding expenditure for rent, as obtained in the 5-yearly Household Expenditure Survey conducted by the Census and Statistics Department, so that 35% of the households of that size have household expenditure below that level and 65% of the households have household expenditure above that level.“


�	 Legal Aid Ordinance, Schedule 2, Part I, section 3.


�	 Legal Aid Ordinance, section 18A.


�	 Legal Aid (Assessment of Resources and Contributions) Regulations, Schedule 3, Part I, (b).


�	 Legal Aid (Assessment of Resources and Contributions) Regulations, Schedule 3, Part III.


�	 Legal Aid Regulations, sections 8(2)(fa), 2A, and 3.


� By the Legal Aid Department for cases heard in the District Court or above, and by the Duty Lawyer Service for cases heard at the Magistrates’ Courts; see also paragraph 38 in Part I of this report.


� The Administrator of the Duty Lawyer Service also has such discretion.


� Essentially, the supplementary scheme benefits persons who are financially better off than those who benefit under the ordinary scheme but not sufficiently so to meet the cost of litigation.


� Established in September 1996 under the Legal Aid Services Council Ordinance (Chapter 489).


� Unless there are precedents, or similar advice has previously been obtained on the issue. 
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