Article 18: Freedom of thought, conscience and religion

193.
The legal and constitutional positions are as explained in paragraphs 321 and 322 of the initial report.
194.
Some commentators have expressed the concern that proposals to enact legislation to give effect to Article 23 of the Basic Law may compromise the rights and protections in Article 18, as well as rights provided for in other articles of the Covenant.  For coherence of discussion, those concerns are addressed in paragraphs 324 to 339 below.

Religious discrimination

195.
The position is essentially as explained in paragraphs 323 to 325 of the initial report.  Reports of this form of discrimination remain rare, though we have continued to receive occasional complaints about religious schools and NGOs rejecting applicants because they did not subscribe to the relevant faiths.  As before, we have made every effort to contact the complainants and to establish the facts as perceived by them and by the organisations in question.  But we have not been able to trace the parties.  
196.
Some commentators have asked us to explain our position in regard to the followers of the Falun Dafa, more commonly known as Falun Gong practitioners.  Specifically, they have asked why the latter have been -

(a) 
"prohibited" from renting Government venues: the fact is that we have not.  The position is as explained in paragraphs 15.19 and 20 of our second report under the ICESCR in relation to Article 15 of that Covenant; 

(b) 
denied entry into Hong Kong: it is well established in international law that a state has the right to control the entry of non-nationals into its territory subject to its treaty obligations.  This principle has received judicial approval from the European Court of Human Rights
.  Hong Kong’s obligations under the Covenant are subject to a reservation that it continues to apply immigration legislation as regards those persons who have no right to enter and remain.  The BORO includes an express exception in equal terms
 and our Court of Appeal has held that this prevents any persons without a right to enter or remain in Hong Kong from relying upon their rights under the Bill of Rights to challenge the lawful exercise of the powers of removal under the Immigration Ordinance
.
(c) 
"persecuted through political persecution" (sic): the allegation is unfounded. It relates to the arrest, in March 2002, of practitioners who were charged with causing obstruction and assaulting the Police.  In August 2002, they were variously fined for the offences on which they were convicted.  The fines for each charge range from HK$300 (about US$38) to HK$1000 (about US$128).  The charges followed a series of daily demonstration that took place over several months and that, until March 2002, had caused minimal obstruction or inconvenience to the public.  However, on 14 March 2002, the demonstrators - including those who were eventually prosecuted - moved their demonstration to the main entrance of the Liaison Office of the Central People's Government, intending to hold a three-day hunger strike there.  The Police repeatedly warned them, over a four-hour period, that they were causing an obstruction (a position later accepted by the trial Magistrate) and that they should continue their action at their original position.  Otherwise they would face arrest for obstruction.  But the demonstrators ignored these requests and eventually were arrested.  Pace our interlocutors, the case went through the due process of the law: the demonstrators were properly charged and received a fair trial.  At the trial, they were represented by their own lawyers, had the opportunity to challenge the correctness of their convictions, as was their right, and they duly appealed
.
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� 	Although the closing date for this report was 30 June 2003, we think that the Committee will wish to know that the Court of Appeal heard their appeal in September 2003.  At the time we were finalising the report, the Court's decision was pending.
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