
Annex 6
Law Reform Commission's report on stalking:

Summary of recommendations
Note: this Annex formed chapter 10 of the Commission's report.  It is reproduced here with the kind permission of the Commission, to whom we are most grateful.

Recommendation 1
We recommend that the Administration should give consideration to reforming the law relating to domestic violence.  (Chapter 4)
Recommendation 2
We recommend that:

(a)
a person who pursues a course of conduct which amounts to harassment of another, and which he knows or ought to know amounts to harassment of the other, should be guilty of a criminal offence;  

(b)
for the purposes of this offence, the harassment should be serious enough to cause that person alarm or distress; and 

(c)
a person ought to know that his course of conduct amounts to harassment of another if a reasonable person in possession of the same information would think that the course of conduct amounted to harassment of the other.  (Chapter 6)

Recommendation 3
We recommend that it be a defence for a defendant who is charged with the offence of harassment to show that:

(a) the conduct was pursued for the purpose of preventing or detecting crime;

(b) the conduct was pursued under lawful authority; or

(c) the pursuit of the course of conduct was reasonable in the particular circumstances.  (Chapter 7)
Recommendation 4

We recommend that the courts should take into account the rights and freedoms provided in Article 17 (privacy, family, home and correspondence), Article 19 (freedom of expression) and Article 21 (peaceful assembly) of the International Covenant on Civil and Political Rights when determining whether the pursuit in question was reasonable in the particular circumstances.  (Chapter 7)

Recommendation 5
We recommend that:

(a) a certificate issued by the Chief Executive or his designate stating that anything carried out by a specified person on a specified occasion related to security or the prevention or detection of serious crime should be conclusive evidence that the provisions of the anti-stalking legislation do not apply to the conduct of that person on that occasion; and

(b)
the term “serious crime” referred to in (a) above should be defined in the legislation with reference to the maximum sentence applicable to the offences that could be considered as falling within that description.  (Chapter 7)

Recommendation 6
We recommend that: 

(a) a person who is guilty of the proposed offence of pursuing a course of conduct which amounted to harassment of another, and which he knew amounted to harassment of the other, should be liable to a fine and to imprisonment for two years; and

(b)
a person who is guilty of the proposed offence of pursuing a course of conduct which amounted to harassment of another, and which he ought to have known amounted to harassment of the other, should be liable to a fine and to imprisonment for 12 months.  (Chapter 8)
Recommendation 7

We recommend that:

(a)
a court sentencing a person convicted of the offence of harassment may make an order prohibiting him from doing anything which causes alarm or distress to the victim of the offence or any other person, as the court thinks fit;

(b)
the restraining order may be made in addition to a sentence imposed on the defendant convicted of the offence of harassment, or in addition to a probation order or an order discharging him absolutely or conditionally;

(c)
the restraining order may have effect for a specified period or until further notice;

(d)
the prosecutor, the defendant or any other person mentioned in the restraining order may apply to the court for it to be varied or discharged; and

(e)
a person who, without reasonable excuse, does anything which he is prohibited from doing by a restraining order should be guilty of an offence, which is punishable by imprisonment for 12 months.  (Chapter 8)

Recommendation 8
We recommend that the courts may require any person convicted of the offence of harassment to receive counselling, undergo medical, psychiatric or psychological evaluation, and receive such treatment as is appropriate in the circumstances.  (Chapter 9)

Recommendation 9

We recommend that:

(a)
a person who pursues a course of conduct which would have constituted the offence of harassment should be liable in tort to the object of the pursuit; and

(b)
the plaintiff in an action for harassment should be able to claim damages for any distress, anxiety and financial loss resulting from the pursuit and to apply for an injunction to prohibit the defendant from doing anything which causes the plaintiff alarm or distress.  (Chapter 9)
Recommendation 10

We recommend that: 

(a)
where a civil court grants an injunction in an action for harassment, it should have the power to attach a power of arrest to the injunction;  

(b)
a police officer should be able to arrest without warrant any person whom he reasonably suspects to be in breach of an injunction to which a power of arrest is attached; and  

(c)
the court dealing with the breach should have the power to remand the defendant in custody or release him on bail.  (Chapter 9)
Recommendation 11

We recommend that: 

(a)
where the court has not attached a power of arrest to the injunction, the plaintiff should be able to apply to the court for the issue of a warrant for the arrest of the defendant if the plaintiff considers that the defendant has done anything which he is prohibited from doing by the injunction; and  

(b)
if the defendant is arrested under such a warrant, the court dealing with the breach should have the power to remand him in custody or release him on bail.  (Chapter 9)
Recommendation 12

We recommend that the Administration should give consideration to including the offences created under sections 70B and 119V of the Landlord and Tenant (Consolidation) Ordinance (Cap 7) as specified offences under the Organized and Serious Crimes Ordinance (Cap 455).  (Chapter 9)
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