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Annex 2D

K & Others Vs Secretary for Justice

1. This case concerned the recruitment policy of the disciplinary services.

2. Three young men applied to join the services.  They each had a parent who was schizophrenic.  Because of this, their applications for appointment were rejected as a matter of policy.  But the three candidates were in excellent physical and mental health condition.  They had passed all other recruitment tests and procedures.  One of them had, in fact, been formally recruited and had already begun training but was then separated from fellow trainees and dismissed because he had a schizophrenic parent.  With assistance from the Equal Opportunities Commission, the men then sued the Government under the Disability Discrimination Ordinance.

3. The Disability Discrimination Ordinance protects not only persons with disabilities but also their associates, including their family members.  It is unlawful for an employer to discriminate against a person who is an associate of another person, who is a person with a disability, on the ground of that other person’s disability.
4. The Government sought to rely on the defence that a recruit had to meet the inherent requirements of the job.  The Government’s point was that officers of the disciplinary services had to be able to discharge their duties in a manner that was safe for the public, for colleagues, and for the officers themselves.  Firearms might be used when officers were discharging their duties and they had to work under tremendous pressure and danger.  
5. It was accepted that schizophrenia had a genetic cause and could be passed down to children.  The Government pointed to statistics showing that children of schizophrenic parents were at higher risk than were other persons of suffering the onset of schizophrenia.  The Government's position, therefore, was that children of schizophrenic parents did not meet the inherent job requirement of the disciplinary services.   

6. Having considered expert evidence, the Court found that the risk of the three young men suffering onset with serious or violent consequences was 0.4%, and the risk of 'normal' persons of the same age group was 0.08%.  Although 0.4% was a small risk, it was still five times higher than that for normal persons.  The issue before the Court was whether 0.4% was an acceptable risk for the disciplinary services.  The Court examined how the services dealt with other risks, and found that not all persons whose families had a history of schizophrenia were excluded.  For example, persons whose second degree relatives (such as half brothers) had a history of schizophrenia were recruited.  The risk of these persons was in fact higher than the individually assessed risk of the three men.  

7. Further, the Court found that the disciplinary services had no system of monitoring serving officers to see if their family members (including their parents) suffered onset after the officers had commenced their careers.  This meant that the disciplinary services already accepted the possibility that serving officers might be at the same level of risk as - or higher than - the plaintiffs.

8.  Since the services already accepted risks that were the same as - or higher than - that posed by the plaintiffs, the Court decided that the Government could not argue that they did not meet the inherent job requirement.  The Court ruled against the Government and ordered it to pay compensation to the plaintiffs. 
9. This case demonstrates that an assumption about a disability, unsupported by sufficient evidence, or supported only by statistics of a general nature, cannot justify a recruitment policy adverse to an individual, or an associate of that individual, who suffers from that disability.  The suitability of an individual for a particular job must, as far as possible, be assessed on an individual basis.  Any risks posed by that individual must be treated consistently with similar risks posed by others.  The case is a landmark in the protection of persons with disabilities.
