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Annex 2E

Case of Ma Bik Yung
1. This case concerned the provision of services to a person with a disability.

2. A taxi driver was reluctant to accept a passenger who used a wheelchair.  He initially refused to assist the passenger to get into the taxi and to put her wheelchair in the boot of the taxi.  He relented after a passer-by told him to do so.  During the journey, the driver said many unpleasant things to the passenger about her disability, which she found extremely distressing.  There was further acrimony between the two at the end of the journey.  With the assistance of the Equal Opportunities Commission, the passenger sued the driver for discrimination and harassment on the ground of disability.

3.  The District Court found the driver guilty of both discrimination and harassment.  It ordered him to pay compensation to the passenger and to apologise to her.  
4.  On appeal, however, the Court of Appeal upheld the District Court's findings in regard to harassment.  But it overruled the District Court’s judgment in relation to disability discrimination on the ground that it did not specify how the taxi driver would have treated a normal passenger.  The Court of Appeal also held that the District Court had no power to order the taxi driver to apologise and overruled that order.

5. The EOC took the view that the issue of whether the District Court had the power to order an apology was of general importance, and the case went to the Court of Final Appeal.  There, the driver argued that, as he did not think he had done anything wrong, was unrepentant, and had no wish to apologise, it would be a breach of his freedoms of thought and speech for the Court to have the power to order him to apologise.  

6.  The Court of Final Appeal held that the District Court did have the power to order an apology.  But it also held that the power to compel a Defendant to apologise should only be used in exceptional cases.  Furthermore, before this power was exercised, consideration should be given to alternative remedies.  For example, it might be a sufficient vindication for the Plaintiff if the Defendant were to be ordered to publish the judgment against him at his own expenses, without compelling him to apologise.

7.  The Court of Final Appeal gave directions to the District Court on the procedures to be adopted in a claim for an apology.  The District Court can make an order nisi (a temporary order) for the Defendant to apologise.  If the Defendant indicates that he will not apologise, the District Court can then consider other alternatives, which normally would include an increase in the amount of compensation payable to the Plaintiff.  Only in exceptional cases should the District Court compel an unwilling Defendant to apologise.  
8.  Although in this particular case the Court of Final Appeal did not consider it appropriate to compel the taxi driver to apologise, the case is important in that it has affirmed the existence of the power to order an apology and prescribed the approach to be adopted.  Further, the Court of Final Appeal commended the passenger in this case for her courage in bringing the case to Court and commented that the amount of compensation awarded was on the low side.  This demonstrates that the Courts are concerned to see that victims of unlawful discrimination have access to justice and that their grievances are properly addressed.

