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Article 8 - Right to trade union membership

The ILCs 

8.1
Information relating to this article was provided in the following reports to the ILO -

(a) Article 22 reports on Right of Association (Agriculture) Convention (No. 11) for the periods 1 July 1994 to 31 May 1999 and 1 June 1999 to 31 May 2001;

(b) Article 22 reports on Right to Organise and Collective Bargaining Convention (No. 98) for the periods 1 January 1997 to 31 May 1999 and 1 June 1999 to 31 May 2001;

(c) Article 22 report on Rural Workers’ Organisations Convention (No. 141) for the period 1 January 1997 to 31 May 2002;

(d) Article 22 reports on Labour Relations (Public Service) Convention (No. 151) for the periods 1 January 1996 to 31 May 1999 and 1 June 1999 to 31 May 2001; and

(e) Article 22 reports on Freedom of Association and Protection of the Right to Organise Convention (No. 87) for the periods 1 June 1998 to 31 May 2000 and 1 June 2000 to 31 May 2002.
Trade Unions Ordinance

8.2
The position remains as explained in paragraphs 120 to 126 of the initial report.

Number and membership of trade unions 

8.3
As at 31 December 2001, the number and declared membership of employees’ unions in Hong Kong were -

	Economic sector
	2001
	

	
	No. of unions
	Declared membership

	Agriculture and fishing
	0
	0

	Mining and quarrying
	0
	0

	Manufacturing
	90
	66,559

	Electricity, gas and water
	4
	2,353

	Construction
	27
	33,013

	Wholesale, Retail and Import/Export Trades, Restaurants and Hotels
	45
	53,168

	Transport, Storage and Communication
	99
	102,360

	Finance, Insurance, Real Estate and Business Services
	23
	48,853

	Community, Social and Personal Services
	322
	364,770

	Total
	610
	671,076

	Union participation rate in terms of salaried employees and wage earners
	
	22.10%*



Legislative protection against anti-union discrimination under the Employment Ordinance (Chapter 57)

8.4
The position remains as explained in paragraphs 128 to 130 of the initial report.

The right to strike 

8.5
Among other things, Article 27 of the Basic Law guarantees the right to strike
.  When it came into effect on 1 July 1997, the common law doctrine that strikes constituted a breach of contract justifying summary dismissal under the Employment Ordinance became obsolete.  In July 2000, we added a new sub-section 9(2) to the Employment Ordinance (Chapter 57), making it clear that the taking part by an employee in a strike was not a lawful ground for summary dismissal without notice or payment in lieu.  Consequential to this amendment, some provisions dealing with certain employees’ rights become redundant and were repealed
.

Public Order Ordinance (Chapter 245) 

8.6
In paragraph 26 of its concluding observations, the Committee expressed the concern that “the Public Order Ordinance may be used to restrict trade union activities, such as peaceful campaigns to promote labour rights, which are protected by article 8(c) of the Covenant.”  In paragraph 37, the Committee recommended that “the Public Order Ordinance be reviewed with a view to amending its provisions to ensure freedom of trade union activities as provided for under article 8(c) of the Covenant.”  Local commentators have echoed these concerns.
8.7
We note the Committee's concerns but must respectfully differ as to their assessment of the potential impact of the Public Order Ordinance.  The Ordinance provides adequate safeguards against arbitrary interference with the rights guaranteed in Article 27 of the Basic Law Ordinance and in the ICCPR.  Its provisions reflect a proper balance between the individual’s right to freedom of expression and peaceful assembly, and the broader interests of the community.  For example, the Commissioner of Police may only impose conditions on - or disallow the holding of - public meetings and processions on grounds of national security, public safety, public order and protection of the rights and freedoms of others, if he reasonably considers it necessary.  Organisers who are aggrieved by a Police decision have recourse to an independent appeal board.  The board is chaired by a retired judge and its members are not public officers.  

8.8
Between 1 July 1997 and 30 September 2002, Hong Kong witnessed some 11,300 public meetings and processions.  Only 18 events have been disallowed because of concerns for public safety, public order and protection of the rights and freedoms of others.  Seven of the 18 subsequently took place after the organisers revised their routing, venues, or the scale of the events.  Clearly, therefore, there is no evidence to suggest that the Ordinance has impeded lawful trade union activities.  
8.9
For these reasons, and with the utmost respect to the Committee's recommendation, we do not consider that the Ordinance requires amending in order to meet the objectives in paragraph 37 of the concluding observations.

Interpretative declaration

8.10
In paragraph 29 of its concluding observations of May 2001, the Committee recommended "that the HKSAR withdraw its reservation on article 6 and the interpretative declaration replacing its former reservation on article 8."  Our response to the recommendation in regard to the interpretative declaration is in paragraph 8.11 below.  That in regard to the reservation against Article 6 is in paragraph 6.22 to 6.23 above. 

8.11.
Article 8.1(b) provides for the right of trade unions to establish national federations or confederations and the right of the latter to form or join international trade union organisations.  The declaration makes clear that we interpret “national federations or confederations” to mean federations or confederations of the HKSAR.  And we do not construe the article to imply the right of trade union federations or confederations to form and join political (as opposed to trade union) organisations or bodies established outside the HKSAR.  The declaration is necessary to ensure conformity to Article 148 of the Basic Law, which reflects our constitutional position vis-à-vis Mainland China.  For these reasons, we do not intend to withdraw it.

Promotion of effective communication, consultation and voluntary negotiation between employers and employees

8.12
Since the submission of the initial report, the Labour Department has established a 'Workplace Consultation Promotion Unit'.  The Unit's purpose is to promote voluntary and direct negotiation between employers and employees at both the enterprise and industry levels.  At the enterprise level, the Unit has -

(a)
formed 18 Human Resources Managers’ Clubs for over 1,800 human resources practitioners from different trades and industries to share experience and to promote good people management practices;

(b)
organised seminars, training courses, workshops, exhibitions and talks to promote effective communication and good human resource management practices; and 

(c)
introduced a special award scheme to encourage the implementation of those practices. 

8.13
Additionally, the Unit promotes direct dialogue between representatives of employers and employees through tripartite committees at the industry level.  So far, nine such committees have been formed.  Among other things, they have -

(a) 
deliberated on issues of concern to employers and employees;

(b)
produced sample employment contracts for the catering, cargo transport and construction industries;

(c) 
compiled a guide on employment-related issues in the hotel and travel industry; and 

(d) 
devised a training opportunities manual for printing employees.

8.14
Notwithstanding these initiatives, commentators continue to call for the reinstatement of the Employees’ Right to Representation, Consultation and Collective Bargaining Ordinance, which was repealed in October 1997 for the reasons in paragraph 123(c) of the initial report.  We further explained our position on collective bargaining in our response of January 2001 to question 15 on the Committee's 'List of Issues' 
.  

8.15
As we indicated there, we are committed to promoting collective bargaining on a voluntary basis and actively promote voluntary collective bargaining in the ways explained in our response to question 15 and in paragraphs 8.12 and 8.13 above.  But we remain of the view that the existing system works well.  This is evidenced by that fact that the average number of working days lost through labour disputes per 1,000 salaried employees is among the lowest in the world.  It is true that legislation would force the parties to go through the process of collective bargaining.  But there is no guarantee that it would result in agreement.  And we consider that compulsory collective bargaining -

(a) could result in a more confrontational and rigid system of labour relations.  Rigidities in the labour market would weaken Hong Kong’s attractiveness to overseas investors, leading to reduced employment opportunities in the long run, to the disadvantage of employees; and

(b) would reduce the role of market forces in wage settlements, so distorting the labour market and undermining the responsiveness of the economy to market changes.

For these reasons, we have no plans to reinstate the Employees’ Right to Representation, Consultation and Collective Bargaining Ordinance.

�	In 2000, the Census and Statistics Department adopted a new approach to statistical enumeration that has resulted in a slight decrease in the number of salaried employees and wage earners.  For this reason, the trade union participation rates for 2000 and 2001 are not strictly comparable with those of the previous years.


� 	Article 27 of the Basic Law provides: "Hong Kong residents shall have freedom of speech, of the press and of publication; freedom of association, of assembly, of procession and of demonstration; and the right and freedom of form and join trade unions, and to strike."


�  The provisions include those which preserved employees’ rights to severance payment, long service payment and remedies for employment protection in circumstances involving summary dismissal because of strike action.





� 	List of issues to be taken up in connection with the consideration of the initial report of China: the Special Administrative Region of Hong Kong concerning the rights covered by articles 1-15 of the International Covenant on Economic, Social and Cultural Rights.
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