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Article 7 - Right to enjoy just and favourable conditions of work

List of reports under relevant ILCs 

7.1
Information relating to this article was provided in the following reports to the ILO -

(a)  Article 22 reports on Working Environment (Air Pollution, Noise and Vibration) Convention (No. 148) for the periods 1 July 1993 to 31 May 1999 and 1 June 1999 to 31 May 2001;

(b) Article 22 reports on Weekly Rest (Industry) Convention (No. 14) for the periods 1 July 1994 to 31 May 2000 and 1 June 2000 to 31 May 2002;

(c) Article 22 reports on Radiation Protection Convention (No. 115) for the periods 1 July 1994 to 31 May 2000 and 1 June 2000 to 31 May 2002;

(d) Article 22 reports on Holidays with Pay (Agriculture) Convention (No. 101) for the periods 1 January 1996 to 31 May 2000 and 1 June 2000 to 31 May 2002; and

(e) Article 22 reports on Labour Inspection Convention (No. 81) for the periods 1 January 1997 to 31 May 1999 and 1 June 1999 to 31 May 2001.

Safe and healthy working conditions 

7.2
The position remains as explained in paragraphs 98 to 101 of the initial report.
Prevention of accidents and diseases in the workplace: legal protections 

7.3
The Factories and Industrial Undertakings Ordinance (Chapter 59) was amended in 1999 to provide for mandatory safety training courses for persons employed in the construction and container handling industries.  The amendment also expands the regulation-making power of the Commissioner for Labour to require proprietors or contractors to develop management systems that relate to the safety of personnel in their relevant industrial undertakings.

7.4
Otherwise, the position remains as explained in paragraphs 104 to 111 of the initial report. 
Employment protection: employees' rights and benefits

7.5
In paragraph 15(e) of its concluding observations of May 2001, the Committee expressed particular concern at "the absence of protection against unfair dismissal, lack of adequate regulation on statutory minimum wage, working hours, paid weekly rest, rest breaks and compulsory overtime pay."  In paragraph 34, the Committee reiterated its recommendation "that the HKSAR review its policy in relation to unfair dismissal, minimum wages, paid weekly rest time, rest breaks, maximum hours of work and overtime pay rates, with a view to bringing such policy into line with the HKSAR’s obligations as set forth in the Covenant."  And, in paragraph 35, the Committee urged the HKSAR "to enact legislation on equal pay for work of equal value as provided for in the Covenant."  Local commentators have made similar calls, calling also for protections for workers employed by Government contractors.

7.6
As regards paragraphs 15(e) and 34 of the concluding observations, we respectfully point out to the Committee that the Employment Ordinance does protect employees against unreasonable dismissal.  Remedies include orders for reinstatement/re-engagement subject to the mutual consent of the parties, or awards of terminal payment.  Minimum wages, pay for weekly rest day, rest breaks, number of hours of work and overtime pay rates, are terms and conditions of employment.  As such, they are matters for negotiation between employers and employees in the context of market conditions.  Hong Kong is a small, open, externally oriented and market-driven economy that must retain the flexibility to adjust to changes in economic circumstances.  Excessive constraints on the labour market - such as maximum working hours and statutory overtime pay - would reduce that flexibility and increase labour costs.   For these reasons, we do not intend to legislate in these areas.  But we will progressively improve employees’ rights and benefits in ways that are commensurate with the pace of Hong Kong’s economic and social development and that strike a reasonable balance between the interests of employers and employees.  The protections currently in place for unreasonable dismissal and for the workers employed by Government contractors are summarised in Annex 7A.

7.7
Our position regarding paragraph 35 of the concluding observations is that the Sex Discrimination Ordinance already addresses the question of equal pay for work of equal value, though it defers adjudication on particular cases to the Courts.  The Equal Opportunities Commission is planning a promotional drive to persuade employers on the merits of equal pay for work of equal value.  In October 2001, with that aim in view, the Commission held a conference on the subject with a panel of experts from Australia, Canada, and the United Kingdom.  The panel shared international good practices on pay equity with local employers, human resource practitioners, policy-makers, and labour/human rights activists.  Also in 2001, the EOC commissioned a study to discover whether gender-based pay inequities existed and, if so, to recommend ways of ensuring that employees received equal pay for work of equal value.
7.8
The application of the concept of equal pay for work of equal value presents practical difficulties in the context of Hong Kong, where most business operations are small and medium enterprises.  Employers would need to develop objective job classification and wage-fixing systems, and employ qualified personnel to administer them.  These and other possible implications for employers, particularly small and medium enterprises, require critical examination.

7.9
Commentators have suggested that some employers force their employees to become self-employed in order to evade Mandatory Provident Fund payments
 and other employment benefits.  But employers cannot unilaterally vary their employees’ employment terms without the employees’ prior consent.  Part VIA on Employment Protection of the Employment Ordinance provides that employees who are employed under a continuous contract may claim remedies for unreasonable variation of employment terms made unilaterally by the employer.  Such remedies include reinstatement/re-engagement order (subject to mutual consent of the parties), or an award of terminal payments.  

7.10
Forcing employees to change their status to self-employed without their prior consent may also amount to constructive dismissal under the common law if it constitutes substantial and fundamental breach of contract to the disadvantage of the employee.  Under the circumstance, employees can claim termination and compensation under both the Employment Ordinance and their contracts of employment.

7.11
In examining such claims, the court will apply tests in order to determine the genuine nature of the employment relationship.  If, following a (forced) change to self-employed status, the employer-employee relationship remains essentially unchanged, employers must still fulfil their responsibilities as employers under the Employment Ordinance and other labour legislation.

7.12
The Labour Department will actively investigate any complaints of forced conversion to self-employed status and provide conciliation service to help resolve disputes arising therefrom.  Unsettled claims can be submitted to the Labour Tribunal or the Minor Employment Claims Adjudication Board (depending on the amount of the claim) for adjudication.  Where a breach of the Employment Ordinance is discovered, the Department will prosecute, provided that there is sufficient evidence and aggrieved employees are willing to be prosecution witnesses.

7.13
Some commentators have said that the Employment Ordinance affords insufficient protection to part-time employees.  The actual position is that all employees, irrespective of the number of hours they work and their pattern of employment, are entitled to the basic protection and benefits that the Ordinance affords.  Inter alia, those protection and benefits include payment of wages, restrictions on deductions from wages, statutory holidays, protection against anti-union discrimination, protection against unreasonable and unlawful dismissal, and for pregnant employees, the prohibition of assignment of heavy, hazardous or harmful work.  

7.14
Persons employed under a continuous contract 
 are entitled to the remaining statutory benefits that are provided for under the Ordinance, subject to their fulfilling the length of service requirement and other eligibility criteria.  We note that some of our interlocutors consider this distinction to be unfair but our considered view is that it strikes a reasonable balance between the interests of employers and employees.  In the third quarter of 2001, we conducted a survey to collect more information on employees who did not attain a continuous contract.  The survey found no evidence that the number of employees working less than 18 hours per week was increasing.  Nor were there indications that the statutory protection afforded to persons not employed under a continuous contract was inadequate.  

Imported workers and foreign domestic helpers 

7.15
In paragraph 15(f) of its concluding observations, the Committee expressed particular concern that "the two-week rule imposed upon foreign domestic helpers upon expiration of their contract denies their right to freely seek employment and to protection from discrimination".  
7.16
Our position is that the two-week rule does not conflict with the right of helpers to seek redress under the law.  They have access to the free conciliation service provided by the Labour Department for claims of unpaid wages and other employment-related entitlements.  They may also lodge claims with local judicial bodies such as the Labour Tribunal and the Minor Employment Claims Adjudication Board.  The Labour Department investigates breaches of the labour laws, with a view to prosecuting employers found to have committed offences.  Helpers seeking redress may apply for extension of stay.  The policy does not preclude helpers whose contracts are terminated prematurely from working in Hong Kong again after returning to their place of domicile.  Depending on the circumstances of their case, helpers may be allowed to change employment without returning to their place of domicile.

7.17
Commentators have expressed concern about the non-payment and underpayment of wages.  The position is that employers who wilfully and without reasonable excuse fail to pay employees their wages when they are due are liable to prosecution and, upon conviction, to a fine of $200,000 and to imprisonment for one year.  And they must pay their employees interest on the amount outstanding
.  The Government takes a serious view of these matters and the Labour Department makes frequent inspection visits to workplaces such as construction sites and catering establishments to detect wage offences.  The Department will immediately investigate suspected infringements of the law and take prosecution action when it has sufficient evidence. 
7.18
That said, it is vital that employees who are owed wages lodge complaints with the Department and are prepared to serve as prosecution witnesses.  With that in view, the Department's ongoing publicity programmes both remind employers of their obligation to pay wages on time and urge employees to pursue claims promptly and to come forward as witnesses.  Those that do are protected under section 72B of the Employment Ordinance, which prohibits employers from dismissing or in any way discriminating against their employees for giving evidence or information in any proceeding or inquiry in relation to the enforcement of the Ordinance.

7.19
In 2002, the Department increased enforcement action and the number of summonses heard in respect of wage offences rose to 198: up 108% on the 95 in 2001.  Convictions in 2002 totalled 139: up 85% on the 75 in 2001.  In September 2002, the Department established the 'Employment Claims Investigation Unit' to conduct prompt and in-depth investigations of suspected breaches of the Employment Ordinance with a view to early prosecution.

7.20
Commentators have also expressed concern about potential abuses of the Protection of Wages on Insolvency Fund, which is established under the Protection of Wages on Insolvency Ordinance (Chapter 380) and which we discussed in paragraph 115 of the initial report.

7.21
The concerns appear to arise from the significant rise in applications under the Fund in 2002 totalling 23,023, up 27.6% on 2001.  The increase was due mainly to the insolvency of a large restaurant group in July 2002, which alone accounted for some 2,100 applications.  If one discounts this case, the increase would be around 16%.  There is a high correlation between the number of applications under the Fund and the state of the economy and, indeed, the increase in 2002 reflects the difficult business environment rather than increased abuse of the Fund.  That said, the Labour Department takes a serious view of such abuse and stringent procedures are in place to vet all applications.  Additionally, a special task force comprising the Commercial Crime Bureau of the Police, the Official Receiver’s Office, the Legal Aid Department and the Labour Department has recently been formed to prevent any abuse.  

7.22
Commentators have called for psychological counselling for injured employees and their families.  Such counselling is, in fact, available from the Medical Social Services Units in public hospitals and Family Services Centres. Persons seeking counselling can, of course, seek it direct.  Additionally, however, Labour Department staff maintains  close contact with the injured employees and the families of deceased employees and will refer them for counselling if they are in need of such services. 

�  The Mandatory Provident Fund Scheme is discussed in paragraphs 9.19 to 9.21 below, in relation to Article 9.


� 	An employee under a continuous contract is one who has been employed for four weeks or more, with at  least 18 hours worked in each week.  





3  Employment Ordinance (Chapter 57): sections 23 to 25, 25A 63C and 63CA.  Additionally, sections 32 and 63B provide protections against underpayment of wages. Section 32 provides that "no deduction shall be made by an employer from the wages of his employee ... otherwise than in accordance with this Ordinance".  Section 63B provides that any person who contravenes section 32 commits an offence and is liable to a fine at level 6 and to imprisonment for one year.
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