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WA <pvr_consultation@cmab.gov.hk>
B A #bik:
TERE: Opinion
Dear Sir/Madam,

I strongly supports the relaxation of the ban on prisoners' voting right, please find my opinions as follows.

I oppose to the policy option (2) and (3). because this may retain and cannot resolve the anonymous situations
that

"Prisoners who are serving sentences of, say, one year or less, and who happen to be serving
their sentences on election day, are not entitled to vote. Yet a prisoner who has been sentenced
to, say three years and six months’ imprisonment shortly after the previous elections, is
entitled to vote because barring any accident, he will be released in time, before election day,
to vote in the next elections — assuming that he has been registered as an elector prior to
sentencing (or manages to get himself registered as an elector immediately after release).”,

which was already mentioned in the concerned judgment of Hon. Cheung J para.122-123.

As a result, I would prefer to choose option (1).

Yours faithfully,
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Wi A <pvr_consultation@cmab.gov.hk>
BlAfbi%:

1ERE: Prisoners Voting Rights Consultation

Having read the consultation document, | have the following views to
axpress:

1. Regarding prisoners voting rights, | find it very difficult to draw a
moral line as to where a voting restriction should be brought in. In

view of the Court's judgement that such restrictions should have a
legitimate aim, | can only recommend Option One. | can foresee further
litigation should Options 2 or 3 are introduced, as there is bound to be
debate about the legitimate aims of such restrictions (and this is the
only argument | have against 2 & 3).

2.Regarding practical arrangements for voting. | would suggest that the
opinions of the Correctional Services Department should hold sway on
this matter as it is their staff, not the general public, who have the

task of looking after and managing our prisoners.

3. Canvassing. Again, the CSD should have the final say on this matter.

It sounds as if the receiving of electoral materials by post is the most
suitable option.

I hope you find my suggestions helpful

Yours sincerely
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Bl A $hi:
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Dear Sir/Miss:

Enclosed pls find my proposal to the "7 [N 15 5 #E f

rds.

17, Feb., 2009
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To whom it may concemn,

pls see attached.

Cheers »o<
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WA A <pvr_consultation@cmab.gov.hk>
R A $hik:
1R Consultation on Prisoners' Voting Rights
P4 ] pdf (148 KB)
Dear Sir/lMadam,

It has come to my attention that you are considering voting rights for
prisoners in Hong Kong. | am writing to submit a paper published in the
British Journal of Criminology on the experience of prisoner enfranchisement
in Ireland. It may be of some assistance in your consultation of prisoners'
voting rights.

With best wishes,

(Editor’s Note : A journal article enclosed by the sender is not reproduced because of copyright.)
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Dear Sir/Ms.,

In connection to your current consultation progress, it is my view that prisoners should be allowed to exert
their full voting right, that is option a) of your consultation document.

The main reasons behind my opinion are the following:

1) Participating in democratic rights is a basic human ri ght and should, as a matter of principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights is a further punishment that
shouldn’t be imposed by the executive branch. If it is seen necessary — as e.g. in cases of election related
offenses — it should be imposed by the judiciary.

3) Prisoners live in a public institution (although involuntarily) and are as such recipients of a public service.
They should therefore be allowed to participate in the election of the legislative and executive branches of
government that eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make their voices heard through
a democratic process. Through their participation in elections they can support their families who are also
potential beneficiaries (or victims) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards better rehabilitation of inmates.

Sincerely yours,

Private address:
Tel:
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WA <pvr_consultation@cmab.gov.hk>
Bll A hik:
TERE: Re: Support for Prisoners' Right to Vote
B A #lRights to Vote.doc (39 KB)
Dear Sir,

| would like to put forward through the attachment my views on the captioned matter for this consultation
exercise.

Yours sincerely,

https://wmaila.scig.gov.hk/cp/ps/Mail/ViewMsgController ?d=cmab.gov.hk&contentSeed=... 17.04.2009



AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Email Address: pvr consultation@cmab.gov.hk
Fax 2840 1976

Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option a)

of your consultation decument.
Some arguments:

1) The right to vote is a basic human right and not a privilege (as held by the
European Court of Human Rights on October 6 2005 in the case of Hirst v United
Kingdom (No. 2) (2006) 42 EHRR 41) and should, as a matter of principle, not be
denied

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights
is a further punishment that shouldn’t be imposed by the executive branch. If it is
seen necessary — as e.g. in cases of election related offenses — it should be
imposed by the judiciary. Furthermore, it is hoped that due consideration should
be accorded to what is said by Lord Wilberforce in Raymond v Honey [1983] 1
AC 1:“a convicted prisoner, in spite of his imprisonment, retains all civil rights
which are not taken away expressly or by necessary implication” (p 10)

3) Prisoners live in a public institution (although involuntarily) and are as such
recipients of a public service. They should therefore be allowed to participate in
the election of the legislative and executive branches of government that
eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make
their voices heard through a democratic process. Through their participation in
elections they can support their families who are also potential beneficiaries (or
victims) of political decisions.

5) Giving full voting rights to prisoners gives them ‘human dignity’, a basic value
which is recognized in both the Preamble of the Charter of the United Nations and
Article 1 of the Universal Declaration of Human Rights. It is a step towards better
rehabilitation of inmates.
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WA <pvr_consultation@cmab.gov.hk>
Bl A

FE R prisoners' rights to vote

Dear Sirfmadam

{ strongly support the move to grant full voting rights to prisoners. It is not only a basic principle of justice and human rights,
but also gives dignity and encouragement to inmates and enhances their rehabilitation.
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WA <pvr_consultation@cmab.gov.hk>

Bl A%

FERE: RE: Possible policy options On relaxing the ban on relaxing the prsioners’ voting right
Dear Sir,

[ would like to express my view on the issue of "Possible policy options On relaxing the ban on relaxing the prsioners’ voting
right", in regard of sch affair, | choose the option (A) Prisoners' right to register as electors.

Best regards,
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Wefie A <pvr_consultation@cmab.gov.hk>
BlAbi:

KERE: Policy Options on Prisoners’ Voting Rights

Dear Sir/Madam,

I support giving full voting rights to the prisoners. Voting is a basic rights entitled to all, including prisoners. To vote or not is
the prisoners' choice.

Hong Kong is a civiised society. We should allow voting rights for all eligible citizens.

Thank you.

Regards,
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WA <pvr_consultation@cmab.gov.hk>
Bl fbi%:
TR Prisoners' voting rights
Dear Sir/Madam

I 'am writing in support of option (a) in your consultation document on prisoners' voting rights. I believe that
custodial sentences issued as punishment for specific offences should not impinge on the rights of prisoners to
express their views on issues of public policy.

Yours sincerely,
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Yours faithfully,
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TR Consultation on Prisoner Voting Rights
B4 @Policy Options Prisoners Voting Rights - March 09.doc (37
KB)
Please find attached my letter expressing my concern.
Thank you
e-mail:

Tel:



AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Email Address: pvr consultation@cmab.gov.hk
Fax 2840 1976

Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option a)
of your consultation document.

Some arguments:

1) Participating in democratic rights is a basic human right and should, as a matter of
principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights
is a further punishment that shouldn’t be imposed by the executive branch. If it is
seen necessary — as e.g. in cases of election related offenses — it should be
imposed by the judiciary.

3) Prisoners live in a public institution (although involuntarily) and are as such
recipients of a public service. They should therefore be allowed to participate in
the election of the legislative and executive branches of government that
eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make
their voices heard through a democratic process. Through their participation in
elections they can support their families who are also potential beneficiaries (or
victims) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards better

- rehabilitation of inmates.
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W A <pvr_consultation@crnab.gov.hk>

Bl A%

R Unrestricted Voting Rights for Prisoners
Dear Sir,

I wish to express my support of Option A to give prisoners in Hong Kong the unrestricted voting right.

This is based on my belief that every person deserves human dignity. Whatever we as a community can do to give prisoners
a sense of responsibility, belonging and participation will assist them in their rehabilitation.

The limited voting right that all Hong Kong people enjoy now is precious. We should not deny any citizen or resident that
democratic right. We should be expanding rather than contracting the vote. Other countries have made it possible for
prisoners to participate in elections. Hong Kong can set a good example as a Chinese city that is governed in a just, humane
and progressive way.

Thank you.

Yours sincerely,
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WA <pvr_consultation@cmab.gov.hk>
Bl A$bi%:

FERE: Freedom to vote

"Home of the Free? If they are US citizens they should be allowed to vote no matter what
they are guilty of. If you take away their freedom to vote then take away their citizenship."
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WA <pvr_consultation@cmab.gov.hk>

Bl A $bi%:

FERE: Policy Options on Prisioners' Voting Right

AS(Constitutional and Mainland Affairs)(2A)
Central Government Offices

3/F, East Wing Lower Albert Road

Hong Kong

Dear Sir,

[ refer to the Consultation Document on Prisoners' Voting Right (Feb 2009).

I think giving full voting rights to prisoners gives them dignity and hence better rehabilitation of
inmates. Indeed, participating in democratic rights is a basic human right and should not be
denied. I support that the prisoners should be allowed to exert their full voting right.

As regards Policy Options on Prisoners' Voting Right, I therefore support Option One, i.e., to
remove the existing disqualification provisions in section 53(5)(a)-(b). The disqualification of
person convicted of election-related or bribery offenses from voting under section 53(5)(c) will
remain.

Grateful if you would take note of my view above.

Thanks

10 March 2009
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WA A <pvr_consultation@cmab.gov.hk>
Bl Adbi%:

FERE: Prisoner voting rights

Dear Sir or Madam,

| am writing to express my personal opinion regarding the proposed granting of voting rights to prisoners. In particular, | support
{he government's stance in opposing a prisoner's right to vote. Most societies' values would dictate that a person convicted and
imprisoned for a crime would expect to lose a certain number of their rights. The most obvious right is of course their freedom,
but this should not necessarily be the only one. Furthermore, when the necessary arrangements for prisoner voting would likely
cost the taxpayer so much extra money as well as place great strain on the Correctional Services Department, allowing inmates
to vote really does seem to defy commonsense. Would not this public money be much better spent on other areas? | would like
to emphasize that the primary issue here is not money, but in principle. Where do we draw the line? If we allow inmates to
vote, should we also allow them to claim social welfare whilst in prison? | am not suggesting we deprive prisoners of all their
rights, however, | do think that an incarcerated individual should only be given bare minimum rights required for their period of
imprisonment. | am not a legal expert, but | know that prisoners already have some rights such as the chance to appeal their
conviction as well as the opportunity to meet a J.P. Whilst such rights are very reasonable, the right for them to vote at the
expense of precious public resources is not. Thank you for your time.

Yours faithfully,
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L C N <pvr_consultation@cmab.gov.hk>
B A%
FERE: submission re PVR
Dear Sir/ Madam,

For the policy options on prisoners' voting right, | support Option
One for the following reasons:

- other than those convicted due to election-related offences, the
other prisoners should be treated equally

- their imprisonment is already punishment of their offences: there
should not be added punishment

- HK should not impose punishment in the form of “depriving one's
political rights".

Thanks

(Please note that | agree to publish my submission, if needed; but |
request NOT to disclose my full name.)

A22



A23

A

I 5 20093 814H 12:33

W fE A <pvr_consultation@cmab.gov.hk>
Bl A bz

R feedback on consultation paper
P [Bpresentation.jpg (103 KB)

Dear sir/ madam,
| prefer the proposal 3 of the Paper, as it is a check-and-balance approach. Also, attaches my article covered on Sing Pac on

11 March 2009 for yr reference.

<<Presentationl.jpg>>

Regards,

Mobile:

(Editor’s Note : A newspaper article enclosed by the sender is not reproduced because of copyright.)
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WA A <pvr_consultation@cmab.gov.hk>
Bl A 4bi:

TERE: Prisoners' Voting Rights

AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Email Address: pvr_consultation@cmab.gov.hk
Fax 2840 1976

Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option a) of your consultation
document.

Dear Sir/Madam,
I am writing to support the full voting right of prisoners for the following reasons:

1) Participating in democratic rights is a basic human right and should, as a matter of principle, not be denied.

7) Prisoners are sentenced through a judicial process. Any restriction of voting rights is a further punishment
that shouldn’t be imposed by the executive branch. If it is seen necessary — as e.g. in cases of election related
offenses — it should be imposed by the judiciary.

3) Prisoners live in a public institution (although involuntarily) and are as such recipients of a public service.
They should therefore be allowed to participate in the election of the legislative and executive branches of
government that eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make their voices heard
through a democratic process. Through their participation in elections they can support their families who are
also potential beneficiaries (or victims) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards better rehabilitation of inmates.

Thank you for your attention.

Sincerely,
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WA <pvr_consultation@cmab.gov.hk>

Bl A4bik:

TR consultation on prisioner's right to vote

| agree to resume the prisoners’ right to vote.
And for the practical arrangement, | prefer to set up mobile polling station in the prisons.

mobile :
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WA <pvr_consultation@cmab.gov.hk>
B A pbik:
TR Views sought on prisoner voting rights - should be deny

To whom it may concern,

Person has been put in prison because they have broke the law. This is a legitimate reason why they have
less rights than other people in the society. When the person has served their time for whatever they have
done wrong in the past will get the rights to vote is logical and reasonable.

if a prisoner ask for fairness, then | would like to ask when they have committed a crime, is there any
moment in the back of their head that what he/she did at the time is not fair to other people? Even if one may
argues that they are serving in prison...well it is "serving” not "served", when they have served their time,
then we talk about the rights.

It is too obvious that some of those LEGCO members like this to happen, it is a public known fact that some
of these people are linked/related to the local triads. They definitely will get more votes in prison than from
the general public. Any decent and well educated human beings will definitely not vote for those clowns.

Please do not allow this to happen, | dont want to end up living in a place like Tailwan / Japan, where the
triad and politicians equals fo the same thing.

PS. If possible plz ask the Chief Executive or senior Chinese officials to use any means to get rid of those
well known clowns and trouble makers. Of course, best will be to get rid of the triads that back them up as
well.

Best regards,
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e <pvr_consultation@cmab.gov.hk>
Bl A fbi%:
TERE: Voting Rights for Prisoners

The prisoners should be allowed to exert their full voting right — that is option a) of your consultation document.
Reasons:

1) Participating in democratic rights is a basic human right and should, as a matter of principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights is a firther punishment that
shouldn’t be imposed by the executive branch. If it is seen necessary — as e.g. in cases of election related offenses —
it should be imposed by the judiciary.

3)  Prisoners live in a public institution (although involuntarily) and are as such recipients of a public service. They
should therefore be allowed to participate in the election of the legislative and executive branches of government
that eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make their voices heard through a
democratic process. Through their participation in elections they can support their families who are also potential
beneficiaries (or victims) of political decisions.

5)  Giving full voting rights to prisoners gives them dignity. It is a step towards better rehabilitation of inmates.
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Bl A i

HRRE: (BHAEHE)

Byt @Consultation Document on Prisoners Voting

Right.doc (25 KB)

Dear Sir or Madam,
Please find attached my comments on this consultation.

t am happy for my name to be published along with my comments, but not for my email address nor any
other personal details to be disclosed.

Please confirm receipt of my comments.

Yours faithfully

Paul Jackson.



Consultation Document on Prisoners’ Voting Right

I have no particular comments or concerns on the details of proposed prisoners’ voting
rights. However, I do believe that as a matter of far greater urgency, HKSARG should
revise its voting procedures to allow absentee voting for those voters who are not in
prison, nor on remand.

Hong Kong citizens and permanent residents with full voting rights may need to be
outside the territory or unable to attend the designated polling station for any number of
reasons, including: business (earning money that in most cases ultimately benefits Hong
Kong), bereavement (e.g. to attend a close family member’s funeral overseas), nature of
occupation (e.g. seamen, fishermen, pilots and aircrew etc), urgent medical treatment etc.

Rather than compile a narrow list of such “qualifying” criteria, HKSARG ought to devise
appropriate mechanisms to ensure that its law abiding citizens and permanent residents
are not deprived of their voting right merely because they happen to be outside Hong
Kong (a rather small territory in which to be confined) on a particular date, or unable to
get to the designated polling station.

Almost all of the countries referred to in the Consultation already allow some form of

absentee voting for some or all of their citizens with general voting rights, whether by

voting in person at Embassies and Consulates overseas, postal voting, proxy voting, or
other means.

Considering that all affected parties would necessarily have valid Hong Kong identity
cards (or at least certificates, or suitably endorsed passports), the opportunity for absentee
voting fraud ought to be a lot lower than that in some other countries and territories (e.g.
United Kingdom), if the procedures are carefully designed, implemented and adhered to.

I would hope to see a Public Consultation on general absentee voting before any voting
right(s) are extended to prisoners, as I believe that general absentee voting would concern
and impact a far larger proportion of potential voters than prisoner voting.

Paul Jackson
23 March 2009.



TN ; A
Eb 20093 4231 15:59

W A <pvr_consultation@cmab.gov.hk>

A AP

fER: FEHETF ST 1 -7 LG L 0 S AT 4 DN A 45 B T L
YR M4g2chart. pdf (156 KB)

[ smasil

HREEERFEERNATRZGREER R B

BRFRIE AN AL7E A - 3 SR BB 52, DASUA LA A PR B A GRS TR
TR B SR AT A B BT RS 13 18 FL BN A b AR B AR AR, UIURIF T 1038
ZA-\BRER L BT, LT AR RO B I B

SRR T . PR SR 0 S R A SRR B TR, R TR TR HER AL
MEAREN] , el RUOR T EEMRIAEEAERE]  GEHS FRE [RERRRINER A+
TR O | | (E— ik, MR (AR MRIE—RON. B8 CLEGRR) | WEETRIuE
T I B 21 SR TR AT A\ £ e TR = IR R R b, I A R MR, R R
WEE (B, TEm (AR & TEER] & fE—mRT.

BRI TR A RTINS, BEEHERA [EERNRIREY | NRERAEY, SR 3
WRRA (EHRERENT AR, IR BRRRA [DEEFRER] , Rk RAE [ERALH
B AT | MR A2 R, MBS [EREAARE] MARSESZ . SRR B R
A-E BT BB T, BN AR, T — S H R (B R CRER 0 —siL, mEr [
HRLL MRMTIRL. HEAh, SO A A SRR R M LR TS A, VR SR (R
sor [RBE M—RI, iR (MR MBMERR L. RSN FEERN 1 A\ £ 1 SR T AT R I b 23
RS, AREUERILETR (BN . RE DRRE] fl—mk, WER [(RER] NRIERRE.

BTG E AT AR, B ENA SRR SRR TR, SRAEHERAE [ HER AL
EHREE] , BRANIEZ R EE R A (MR ERAERE] . RO RERT A ERA L
AR R R, SRR R A REI) P B R TR R R AT B
B SEAT A BRI, LR B BT R, R WU A B AR A T, MBS
MR, SRR TERE R, = hU R AT B PR S R o, AR B B B L
ANEFFE A, AR AR 2 M. BN EREHE BTN LR EEIER N LRI, LU
L T AR R [N 7 3 S B £ T L e R 22 Bl T A R0 L3
WA, BEAEGT RN, | |

TV E AT MG, BEERA R R AR E A, MR BIRRE, (B RRAE R AL
KA RS A B RZ 2 MS 4, BERE & RRGRNNET . REFABNIERR & R0ER, |
R TR, BRI, BaERIEE A LR (e, MEMRESN R,

. AESHRSFTERHE—R)

TR PRAR: GG R
e B A R | 1 2009423 A23H

T PN



wEAR
WEMM
HaEA#A
WE
BEBW

EHWEGE

CHRH (FMARALREHG®HME) ERAE

P20094%3A13%184

T 10384

DA IR R 2L EERE
CHBRAERBEADALZERERGGELRT R KA/ LERA LG FEFERBER

At (EFIWAL) AFEARHEMGTHTHRIETOREW - RTRLBITHSE
RTHTRHEZENIHGER -

I YRR RARALBZHRMGERAT R » LA RLRY

WAELRALSERREE 37% WA RIS TA 6

Bk IR & A1 32% Rasnass BER 108

B RSB G SR AL BE et nes]|  15% R & FHEBTAE
F¥Y) 165

3%

2 A Lk edel) BBETRAERFMORTLMERTHALERERA=FNMERL
BEMEN R RRBRRG LG LWHRERAR

B A 12%
TR A, 14% &ER Y
£E5R 14% BRI

FREAR 144

IEBABREIMNERALEARES  EWARAANTH—ARIEHZHBE

uEEFXBE 15% I
LERALHENELES 5% G 9%
LB B AL EN 39%
RHR I FH AL ER 31%
i%%/\ﬁ%&%‘% 1% asmat et
Hib 2%
&5 R 7%
4 IR EALBETERABERALHITOREIRY  SARALHBEM  2UHFETRAR
% 41%
TR 19%
£ER 40%

%A 41%

S BMXMBERAEALUBIFEHANR L CHENEL  SUELZFTEA
%E}i‘ 9% BER 2T
EX T 14% Y ] Fo o%
fgER 27% :
AH A 4%
b WX BB EEATYN  ARBMANGERALEMRASE  SWHET R
% A, 60%
;F%EXL 1592 RER 15% z ’%ﬁ‘ 2%
£8 8 25% i 608
T RWEGERNH 8 £ ENERENH 0 SwEMBALE
18% 30 23% MNEFZFl 8% RN A 49%
31 %404 23% P & 50% P& Ak AT%
41 265 48% XEFUE 49% HRAAL 4%
6525 24 = 6%




A A34
= 20094E3 H23H 23:02

W A <pwr_consultation@cmab.gov.hk>, <pvr_consultation@cmab.gov.hk>
Bl A $Pi%:
TR FENALHE

ANZFET R, BB TR, B ABe b7 A ki

i B, mk”h,/ﬁmwzﬁ,ﬂmmmﬁﬁﬁﬁ



TFHA A35
H 2009E3F523H 23:31
WA <pvr_consultation@cmab.gov.hk>

Al Ak _
fmEg Submission from the HK Human Rights Monitor on the Prisoners' Right to
S Vote

B4 1 submission from HKHRM on Right to Vote of

Prisoners.doc (106 KB)




5 & AN B B OE
HONG KONG HUMAN RIGHTS MONITOR

FRLELBFVDH-S S o EE4E
4/F Kam Tak Building, 20 Mercer Street, Sheung Wan, Hong Kong

BEL Phone: (852) 2811-4488 FBE i Email; info@hkhrm.org.hk

Submission to the Constitutional and Mainland Affairs Bureau
in Response to the Consultation Document on Prisoners’ Voting Rights
23 March 2009

Introduction

1.

Currently the Legislative Council Ordinance, Cap. 542 (“LCO”) governs the registration of
electors and conduct of elections for the Legislative Council (LegCo) of Hong Kong. Section
31 of the LCO provides for the disqualification of persons from being registered as electors.
Section 53 of the LCO also specifies the disqualification of electors from voting at an election.
In both of these provisions, prisoners serving a prison sentence are disqualified.! In other
words, they are not allowed to vote under the current legislation.

No legislation disqualifies unconvicted persons in remand to vote. However, their right to vote
is in practice denied because they are not allowed to leave the remand facilities to cast their
vote and there are no arrangements for them to cast their vote in the remand facilities.

On 8 December 2008, the Court handed down its judgment on the judicial review (JR) on the
right of prisoners to vote.> As the Court set out in its judgment, “the right to vote is the second
substantive right set out in Chapter III of the Basic Law, entitled ‘Fundamental Rights and
Duties of the Residents’. It is, beyond argument, a ‘fundamental’ right of the permanent
residents of the SAR, as the caption of Chapter I1I clearly states.”” The judge concluded that
“the general, automatic and indiscriminate restrictions on the right to vote and the right to
register as an elector cannot be justified under the proportionality test”.*

It should be noted that similar disqualification provisions can be found in the Chief Executive
Election Ordinance (Cap. 569), the District Councils Ordinance (Cap. 547) and the Village
Representative Election Ordinance (Cap. 576). The Court’s judgment on the disqualification
provisions under the LCO will have bearing on similar provisions of the above 3 Ordinances.’

Since the Administration considers that it is necessary to “formulate policy options on the
relaxation of the restrictions”, a consultation document on prisoners’ voting right has thus been
published after the Court’s judgment to conduct the public consultation on this issue.® The
Hong Kong Human Rights Monitor welcomes the consultation and would like to express our

The full version of the LCO can be found at: http:/fwww legislation.gov.hk/blis_export.nsf/chome.htm
The full version of the judgment can be found at:
http://legalref judiciary. gov(hk/doc/judg/word/vetted/other/en/2008/HCALOOOO79__2008.doc

2.
3.
4,
5.
views on the issue as follows.
1
2
3 Para. 50, HCAL 79, §2-3/2008.
4 Para. 164, Ibid.
: Para. 4.02 of the Consultation Document.

Para. 1.15, Ibid.



Prisoners’ Right to Register as Electors

6.

Under the existing provisions of the LCO, all prisoners are disqualified from applying to be
registered as voters. The Court in its judgment considers that “the disqualification from
registration in section 31(1)(a)-(b) of the LCO is difficult to justify in the sense that it applies
regardless of whether the prisoner is expected to be released from prison by the time of the
next election.””

The Administration in its consultation document expresses that there is possible limitation
under the existing arrangement that a person who has served the sentence may not be able to
vote if he has missed the voters’ registration deadline. The Monitor agrees with the Court and
considers that the disqualification from registration should be removed.

Policy Options on Prisoners’ Right to Vote

8.

10.

The consultation paper provides 3 options on prisoners’ right to vote. Option one is to remove
the existing disqualification provisions in section 53(5)(a)-(b) of the LCO, which means that
unless specified in section 53(5)(c), no prisoners will be disqualified to vote. We believe that
the right to vote is a fundamental political right that should be enjoyed by all without
distinction, including prisoners. No distinction should be made according to the types of
crimes or the length of sentence. The Monitor thus supports this option.

Some people may worry that allowing persons who are convicted of election-related or bribery
offences would affect the integrity of the legislature. It should be noted that under section
53(5)(c) of the LCO, persons convicted of election-related or bribery offences are disqualified
from voting within three years after such conviction. The imprisonment already serves the
purpose of protecting the integrity of the legislature by penalizing convicted persons. The
Administration stated that since this provision is not covered by the JR cases this consultation
will not affect this provision. Such disqualification will remain.® The Monitor opines that
imprisonment already serves the purpose to penalize convicted persons, persons who are
convicted of election-related or bribery should be given the right to vote as well. Although this
provision is not covered by the JR cases, the Administration should consider repealing section
53(5)(c) of the LCO.

The Administration states in its consultation document that “there are also views that while
prisoners who have been convicted of minor offences may be allowed to vote, those who have
committed serious criminal offences have threatened the rule of law and should not be allowed
to take part in electing our legislators in order to protect the integrity of the legislature. The
disqualification of serious criminals from voting is considered by some as necessary”.” The
Monitor considers that the persons who have committed serious offences are already penalized
by probably a longer sentence. Their right to vote should not be deprived as a penalty.
Moreover, the Monitor doubts the functions of the disqualification of serious criminals from
voting are to “prevent crime” and “give an incentive to citizen-like conduct and enhance civic
responsibility and respect for the rule of law”.!” The Monitor doubts its correctness in
principle and effectiveness in its effect. We urge the Administration to conduct empirical

studies and to provide cogent evidence to justify its claim.

1

Para. 132 of the Judgment.

Para. 2.10 of the consultation paper.
Para. 2.12, ibid.

Ibid.



11.

12.

13.

14.

15.

16.

Option two is to disqualify prisoners from voting if their sentences of imprisonment exceed a
certain length. The Administration explains that by distinguishing serious offences by the
length of sentence, this option seeks to balance between protecting the integrity of the
legislature while retaining the voting right for less serious offenders."!

The Monitor opposes this option because there are no fair and objective criteria to determine
the threshold on the length of imprisonment sentences. As the Administration in a way admits,
“...as serious and minor offences cannot be simply defined by the length of the imprisonment
sentence, it may be arbitrary to determine the threshold of disqualification based on the length
of the imprisonment sentence”. '

Some may suggest determining the disqualification by referring to different types of crimes.
The Monitor considers that it is difficult to judge each of the crimes. Even for cases of the
same crime, there are so many different factors to be taken into consideration. Moreover, this
also would mean that new judgment should be made whenever there is new legislation. For
example if the legislation on national security is enacted in the future, the Court may need to
decide the necessity of this disqualification on treason, subversion and sedition, etc.

Option three proposes that while a person serving an imprisonment sentence of say, 10 years
or above is disqualified from voting, he will be allowed to vote in the last few years (for
instance the last five years) of his term of imprisonment. It is a variation to option two."

The Monitor opposes this option. First, similar to option two, the same concern about the
arbitrariness in determining the threshold of disqualification may also arise. There are no
reasonable and objective criteria to determine how long the outstanding term of imprisonment
the prisoner should be allowed to cast their vote. This option suggests the long-term prisoner
will resume their right to vote when they are serving the last few years of imprisonment.
However, it may encounter administrative difficulties as the exact term of sentences is a
variable which is subject to the determination of the corresponding Review Boards. For
instance, the Long-term Prison Sentences Review Board'* will conduct regular reviews on
completion of 5 years” imprisonment and every 2 years thereafter for adult prisoners and will
review the sentences of the young offenders annually till they reach the age of 21, and every 2
years thereafter. The Release under Supervision Board will process the applications from
eligible prisoners for early release'®. The prisoners who are released earlier cannot enjoy the
resumption of the right to vote in their last few years of imprisonment.

Besides addressing the right of prisoners, the Monitor recommends the Administration
examine any need to amend the disqualifications provision under section 53(5)(e) of the
LCO.!® Under this provision, it is possible that retired military personnel with lifelong titles in
the army of Kuomintang or the Communist Party are not allowed to vote in spite of the fact
that they have gained the status of permanent resident in Hong Kong. If so, this
disqualification provision probably contravenes the right to vote constitutionally guaranteed
under Article 26 of the Basic Law. The Administrative should provide more information on
this issue to see if it is necessary to amend the provision to address the said problem.

Para. 2.13 of the consultation paper.
Para. 2.15, ibid.
Para. 2.16, ibid.

The Long-term Prison Sentences Review Board was established pursuant to the Long-term Prison Sentences

Review Ordinance, Cap 524.

15

The Release under Supervision Board was established pursuant to the Prisoners (Release under Supervision)

grdinance, Cap. 325.

Section 53(5)(e) of the LCO provides that an elector is disqualified from voting at an elect if the elector is a

member of the armed forces of the Central People's Government or any other country or territory.

3 3



Practical arrangements for prisoners to vote

17.

18.

19.

20.

21.

22.

In choosing the practical arrangements for prisoners and those unconvicted remands to
exercise their voting right, we should bear in mind the following principles:

Fairness of election

Secrecy of the ballot

Prisoners to participate in their local community

Prison security

Voting right as a fundamental right

Rehabilitation

i. Other forms of punishment
ii. Whether disqualification is indispensable as a sentencing option.

The first problem is on the registration address of the prisoners. The Administration in its
consultation document proposes that for prisoners who maintain a sole or main home, the
address of their sole or main home will be the registration address of the prisoners. For
prisoners who do not maintain a sole or main home, they would be assigned to the
geographical constituency within which their last dwelling-place was located. It is a
convenient way for the Administration because the information on the prisoners including
prisoners’ sole or main home, or last dwelling-place before their imprisonment would be
available from the prison’s record, which could provide administrative certainty. Moreover, it
can help the prisoners participate in the issues in that community, which would be good for
them when they finish serving the sentence and return to their local community.

Also, such proposals could prevent the problem of vote planting, which can protect the
fairness of the elections. The option of registering a prisoner at the address of the next-of-kin
will make the registration complicated and may facilitate vote planting.

We agree that the proposal to use the address of the prison as a registered address is
problematic. As the consultation document states, “it may lead to an unduly high proportion of
prisoners in the registered electorate of certain constituencies™.

"Unduly high proportion" may not be a big problem in the LegCo geographical constituency
elections, because each constituency currently has at least 440,000 voters representing 1
million population. However, such problem is obvious in the District Council (DC) Elections.
Take the District Council constituency of Stanley and Shek O as an example. There are around
7,300 voters representing around 24,000 population in this constituency, while there are in
total 4 prisons in the district. As at 31 December 2008, there are in total 2,397 prisoners in
these 4 prisons.!” If they all become voters in this constituencies, one-fourth of the voters are
prisoners, which will become an unduly high proportion and thus easy for criminal elements to
take undue advantage of this exceptionally high prisoner composition.

However, the prisoners do not have much of a chance to communicate with the outside world,
so they probably do not know the environment and issues in the area they were living in
originally. Even the prisoners can get the election information by post or from the mass media,
they may still lack information in choosing their representatives. Since all the prisoners are
actually living in the constituencies in which their prisons are located, if we allow the
prisoners to use the prisons as their registered address, it may well help them participate more
meaningfully in the local community and choose a real representative with their vote. Since

17

Hong Kong Correctional Services: Population in Panel Institutions (as at 31 Dec 2008).
http://www.csd.gov.hk/english/ins/ins_stat/ins_stat.html

4 4



23.

24.

25.

26.

27.

28.

both of the options have their own advantages and problems, the Monitor recommends the
Administration to conduct an in-depth study of overseas experience and review this after the
next LegCo and DC elections, and compare which options on the registration address would be
more beneficial to the prisoners and the society as a whole.

For the canvassing of votes, the Monitor agrees that prisoners could access election-related
materials both by post and the mass media. If the Administration decides to adopt the options
of using prisons as the registered address, the Administration should consider allowing
candidates to canvass in person inside prisons. This could help the prisoners to integrate to a
certain extent into the community and to choose their representatives through direct
communication with the candidates. The Administration should conduct an overseas study on
this as well.

In making the practical arrangements, it is extremely important to maintain the secrecy of
ballot. Otherwise manipulation of votes may take place which would definitely affect the
fairness of various elections. The Monitor is of the view that either polling stations or mobile
polling stations should be set up inside prisons to cover all registered prisoners and remands. It
would be the best way to strictly maintain the secrecy of the ballot as compared to postal
voting or voting by proxy.

Postal voting or voting by proxy may reduce the secrecy of the ballot. They make undue
influence, intimidation and vote buying more effective and therefore more likely to take place.
They will lead to the loss of confidence in the voting system. They should be considered only
if it has been proved to be very difficult to vote in person in prison facilities. As the
consultation document states, “they (postal voting or voting by proxy) are also more
susceptible to undue influence and fraud than ballots cast by electors in person inside a polling
station”. The Monitor strongly objects to any proposals on postal voting or voting by proxy.

The Administration should provide special arrangements for the storage of ballot boxes,
especially when prisoners’ sole or main home, or their last dwelling-places, is used as their
registration address. The ballot boxes currently used are very large. For LegCo elections it
may not be a big deal since there are only 5 geographical constituencies and less than 30
functional constituencies, about 30 ballot boxes are probably enough for each prison or and
remand facility. However, for DC elections it would not be easy. There are 405 constituencies
in last DC election in 2007. It would be difficult to put 405 existing ballot boxes in each
facility, not to mention the mobile stations. The Monitor proposes that special ballot boxes,
which are smaller could be used in these polling stations.

The consultation document also states that for security reasons, if prisoners are allowed to cast
their votes in person, the Administration would need to consider reasonable limitations. These
include: (1) to provide shorter polling hours; (2) to regulate the flow of prisoners in the polling
stations; and (3) to allow the candidates/agents to take turns or draw lots to enter the polling
stations if the number of candidates/agents exceeds the limit; (4) to report to the Electoral
Affairs Commission if there are any exceptions.

The Monitor agrees that special arrangements and limitations should be provided to facilitate
the prisoners to vote and to ensure the security of prisons. The Administration should discuss
with the Correctional Service Department to come up with different arrangements and polling
times for the prisoners in different prisons and remand facilities to vote. However, the Monitor
emphasizes that, the presence of candidates or their agents is important in ensuring the fairness
of the election. They should not be denied entry to the polling stations because of security
reasons.



29.

30.

31

If the Administration decides not to use the address of prisons as the prisoners’ registration
address, and sets up polling stations in prisons or arranges mobile polling stations, it could be
that a single polling station will involve the voting more than hundreds of constituencies in DC
election. While the Administration allows candidates or their agents to enter polling the
stations to ensure the fairness of election, independent candidates or even various political
parties may not have enough manpower to visit polling stations set up inside the prisons.
However the arrangements inside these polling stations are important in maintaining a fair
election. Thus the Monitor suggests allowing human rights organizations or other NGOs and
international observers which are concerned about the fairness of the elections to enter the
polling stations and monitor the operation of elections. The Administration can request
interested parties to apply for such permission in advance.

It is also stated in the consultation document that “remanded unconvicted persons who are
validly registered electors present themselves at the relevant polling station can exercise their
right to vote on t polling day.”'® The Monitor agrees that remanded unconvicted persons
should be able to vote and thus agrees that special arrangements should be adopted to facilitate
them to cast their vote.

The Monitor agrees that special counting arrangements including arrangements for transferring
the ballot papers to the relevant counting stations to be mixed with other ballot papers to
ensure the secrecy of votes, should be adopted.

Way Forward

32.

33.

34.

35.

In late February the Administration asked the judiciary to suspend for nine months the effect
of the ruling on prisoner voting, to give the Administration time to amend the law and
implement other administrative arrangements. '

The Monitor objects to the Administration for suspending the effect of the ruling. Since the
Administration actually agrees to formulate policies to allow prisoners to vote, only technical
problems are yet to be confirmed. Before the next large-scale election of DC in 201 1, there is
at least one by-election to be held in this month (Tai Wai District). Prisoners’ right to vote
should not be deprived in these coming by-elections and the Administration should take this
chance to test its practice for prisoners to cast their vote.

Reviews on the arrangements for prisoners and remanded unconvicted persons to exercise
their voting right should be conducted after every LegCo and DC elections so as to improve
the voting arrangements. Since the District Council by-election on 29 March 2009 will be the
first test of such arrangements, the Administration should invite independent organizations to
monitor the operation to allow prisoners to vote. Various government departments, including
the CMAB, EAC and Correctional Service Department should conduct and publish their own
detailed review report.

The Monitor notes that, patients who are not able to leave the hospital, homeless people who
do not have a registration address and employees who need to work on the polling day have no
means to cast their votes since no special arrangements are provided. Their right to vote is
deprived as well. To allow them to exercise their right, the Administration should also study
special arrangements for them to vote as soon as possible.

18
19

Para. 3.15, consultation document.
Court asked to suspend prisoner voting ruling, SCMP, 24 February 2009.
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